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INCOME TAX PROBLEMS OF ATTORNEYS* 


‘By C. W. HUGHES 
- of the Dodge City, Kansas, Bar 


It is a pleasure to again attend one of our Bar Association Legal Institutes, 
and an honor to be permitted to appear on the program. 


._My subject “Income Tax Problems of Attorneys” is directed toward the 
problems of attorneys personally, rather than clients’ problems encountered by 
attorneys, and is divided into the following general divisions: Income tax prob- 
lems at the office, the problems with respect to outside income and expense, the 
wife's income and record keeping, expanding the family’s tax exemptions, and 
non-taxable income (which we might designate as the children’s income); and 
lastly, the self-employment tax. 


Needless to say, much of this discussion will cover points that are elementary, 
particularly to those lawyers who prepare income tax returns for clients. We 
will, however, refrain from enumerating allowable deductions, and similar mat- 
ters, which information, if anyone desires it, can of course be secured from any 
tax reference book. 


One old time attorney in western Kansas, who has prepared income tax re- 
turns for clients for years, and still does, told me awhile back that he had solved 
his personal income tax problems in a very simple manner—he sends his bank 
accounts and records to a CPA and then merely signs his returns and pays the 
tax. He says he has worried a bit as to the reaction of his clients if they find 
out about this. It appears that a solution here might be for the attorney to 
make the CPA’s return! 


At the office, the first problem every lawyer has to solve, whether practicing 
by himself or in a partnership, is that of devloping a satisfactory system of books 
and records. Since most offices do not keep a full time bookkeeper, but instead 
usually designate a secretary or one of the partners to keep the books, it is only 
occasionally in any but the larger offices, that the books kept are double entry. 
A good single entry system is adequate, but requires intelligent supervision, 
if tax losses are to be avoided. 


The most common source of lost deductions occurs in situations where money 
is expended for clients, or where travel or other expense of a reimbursable 
nature is incurred. Many firms handle expenditures of this sort by noting the 
expenditures on the customer’s account, without deducting the expense in the 
month it occurs, for purposes of determining that month’s income. When the 
reimbursement is received, a notation is made on the customer’s account, show- 
ing the reimbursement, and the balance constituting fee is transferred to income 
received. 


In a good many years of checking income tax returns, I found one of the major 
sources of error in lawyers’ returns resulted from mishandling reimbursed and 


*Part of Legal Institute discussions at Topeka, March 7, 1956, and at Great Bend, March 8, 1956. 
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non-reimbursed expense. If a flat fee settlement is made, then expenses debited 
to the customer’s account must be deducted before transferring the amount 
received to income—and it is surprising how many times this is overlooked. 

Some firms deduct all expense, clients’ or office, reimburseable or not, as 
paid, and include all moneys received as income. This makes sure the expense 
is deducted, but still requires intelligent checking, to make sure that customers’ 
funds are not included in income, and that no error occurs since single entry 
records are not self-balancing. 

The most unusual and largest error I ever saw occur in a law firm’s tax returns 
occurred while I was an income tax examiner in Wichita. The senior partner, 
now deceased, was a very likeable character, but quite egotistical with respect 
to his knowledge of accounting. He was very proud of the single entry books 
under his care, though most of the entries were actually handled by one of the 
senior secretaries. I received the firm’s return for a routine audit, and after 
noting that the bank balance was currently unusually large, started checking 
to see why. It was soon apparent that this firm charged off all expense as in- 
curred, whether reimbursable or not. It also became quite apparent, that in the 
year under examination, the bookkeeper-secretary had followed the policy of 
listing as income only the fee—excluding the reimbursement for expense— 
even though the same had been, as aforestated, deducted at the time it was ex- 
pended. The senior partner was called in, told what the examination showed 
and the amount involved. In about five minutes he had calmed down and was 
finally convinced the error had occurred. He was much more concerned over 
explaining to his partners than he was over the tax. The six partners did give 
him a bad time, but the system was improved for the next year, and the error 
had not occured in prior years. 

Where a partnership makes a practice of computing earnings and distribut- 
ing them monthly, a partner occasionally reports as his income from law prac- 
tice the sum of the distributions made to him. This is an error ninety-nine times 
out of a hundred. It is strictly a coincidence if the taxable income, and the sum 
of twelve month’s distributions are identical. It is very important that a part- 
nership return be worked out, with adjustments for partnership depreciation, 
and for donations, etc., and that the income be accurately determined. 

In arriving at taxable income, it is necessary to be consistent in one’s prac- 
tices. There are various permissible or acceptable options in keeping records, 
and in the manner in which certain items may be handled, so long as the same 
procedure is followed every year. For example, books purchased may be capi- 
talized, or charged off, and supplies may be kept on an inventory basis, or 
charged off as purchased. Small equipment may be charged off, or capitalized 
and depreciation claimed upon it. A fairly reasonable practice, and one followed 
by a majority of law firms and lawyers with respect to books, is to capitalize 
large complete sets and depreciate them, but charge off all small sets, individual 
volumes, supplements, etc., as they are purchased. Except in a very large office, 
it is much less trouble to charge off supplies as purchased, and to capitalize only 
larger items of equipment. 

A reason for keeping capitalized items to a minimum is that so doing sim- 
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plifies to an extent, the admission of partners, and the adjustment between part- 
ners where a partner's interest is changed. Adding or dropping a partner, as 
you all know, usually terminates the old partnership and will mean two part- 
nership returns for the year in which such a change occurs. Oftentimes such 
a change means that partners will have different basis for their interests in the 
same equipment. When this situation results, it is usually simpler for each part- 
ner to set up his own individual depreciation schedule, and for the partnership 
return to either ignore the element of depreciation, or depreciate only such 
equipment as has been acquired since the new partnership was organized. Sale 
of an interest in depreciable equipment used in one’s profession is, of course, 
sale of a 117 (j) (Old code) asset, and the new code still makes the same pro- 
visions pursuant to which a loss is deductible in full, and the gain taxable only 
to the extent of 50% thereof. 


A tax problem that occurs only occasionally, but which may well occur at 
least once to each of us, results from collection of a large fee representing com- 
pensation for services accruing over a period of more than 36 months. It is 
well to know the relief provisions of the Internal Revenue Code concerning 
such income. Section 107 of the 1939 code contained the law as to years prior 
to the 1954 code. The present code section applicable is Sec. 1301. 


Section 1301(a) reads as follows: 
“Limitation on Tax.—If an individual or partnership—(1) engages in an employ- 
ment as defined in subsection (b); and (2) the employment covers a period of 36 
months or more (from the beginning to the completion of such employment) ; and 
(3) the gross com tion from the employment received or accrued in the taxable 
year of the individual or partnership is not less than 80 per cent of the total com- 
pensation from such employment, then the tax attributable to any part of the com- 
pensation which is included in the gross income of any individual shall not be 
greater than the aggregate of the taxes attributable to such part had it been included 
in the gross income of such individual ratably over that part of the period which 
precedes the date of such receipt or accrual.” 
Section 1301(b) defines employment as an arrangement or series of arrange- 
ments for the performance of personal services by an individual or partnership 
to effect a particular result, regardless of the number of sources from which 


compensation therefor is obtained. 


The 80% figure referred to is 80% of the total income accruing from the 
particular job—not as is sometimes erroneously believed —80% of one’s pro- 
fessional income in the year of receipt. If the total fee collected for a job lasting 
over 36 months were $20,000, and $16,500 was collected in 1956, $3,500 
having been collected earlier as a retainer, the payment would qualify for 1301 
treatment. On the other hand if only $15,500 were collected, $4,500 having 
been collected in earlier years, it would not qualify. 

Section 1301(c) has a further provision dealing with partners. This section 
provides that a partner shall be able to benefit from this section only in the 
event he has been with the firm for 36 months or the term of the employment 
prior to receipt of the compensation. In case he meets this requirement he-may 
compute his tax as though the fee had been received ratably over the 36 months, 
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or the term of his connection with the firm, or the time the fee was being earned, 
whichever is the shortest time. 


Another income tax problem which occurs from time to time in most law 
offices arises from fees paid in kind. Usually such fees consist of stock received 
for organizing a corporation, an interest in an oil or gas development, overrides 
obtained for securing leases, or occasionally an interest in real estate. Fees re- 
ceived in kind are of course taxable at their fair market value when received. 
An important tax saving may often be obtained by making your arrangement 
with your client so that the fee is paid before the maximum value attaches to 
the property received. Perhaps the easiest example of this point is the case 
wherein an attorney is paid in royalty acres for services in procuring the drilling 
of a well, doing title work, drawing contracts, or other work connected there- 
with. If the agreement with the client provides that the royalty be transferred 
to the attorney upon the contract for the well being secured, the fee reportable 
is the fair market value of the royalty on that date. On the other hand, if the 
contract provides that the royalty be delivered after the well is completed, then 
the fee reportable is based on the value of the royalty at that date, which in the 
event of a good producer, obviously would be much mote than before produc- 
tion is obtained. To a lesser extent, this same situation can exist with respect 
to stock received for services in setting up a corporation. If your client delivers 
ten per cent of the stock to your firm when it has a fair market value of $100 
a share, it is reportable on that basis. If, however, the stock is not paid over 
until after the client has delivered substantial assets to the company giving the 
stock a walue well over that amount, or if the stock is not paid over until the 
company has increased substantially in value, the taxable income may be much 
greater, due to the greater value of the stock received. On the face of it, the 
foregoing would appear to be obvious to almost anyone—and particularly to 
an attorney, but as a matter of fact, there are still many cases where the pro- 
visions for payment in kind call for payment “if you hit” or “when things get 
going good.” 

One last comment on the “fee in kind.” If acquiring an interest in a patent 
for services rendered, arrange to receive an assignment of interest, or draw a 
contract giving a specific date when ownership is effective, prior to the com- 
pletion of the job, and above all, before completing any valuable licensing 
agreements. The reasons, of course, are the same as in the foregoing instances. 


It is probable that all persons on a cash basis, and particularly lawyers and 
other members of the professions, make some use of fee postponing. Of course, 
if a fee is tendered or is available, and is merely not picked up, the Bureau of 
Internal Revenue (or as they now call themselves, the Internal Revenue Ser- 
vice) will probably contend, and successfully, that the fee is constructively re- 
ceived, and add it in to the year it became available. On the other hand, care 
in timing the completion of larger jobs, and in time of billing, can often give 
some legitimate help in leveling off income between years. If receipts are ab- 
normally high by the end of October, it is possible to refrain from billing clients 
until January 1, and your secretary can explain to any person inquiring for his 
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statement that the firm is not issuing statements until after January 1, but that 
she will be glad to furnish him the amount due on his account. Care in timing 
the payment of bills often helps. Many items, such as Bar listings, CCH, Pren- 
tice-Hall, etc., can be paid either before or after January 1, depending on which 
time will probably afford the greatest benefits. If income is lower than usual, 
postpone payment until January, if higher than usual pay before January first. 
Rent can often be prepaid as to one month, at least, and personal taxes can be 
postponed at nominal cost until January. Book companies can always wait— 
they’re used to it. 


Not all of the income tax problems of attorneys are their own—in a strict 
sense of the word, at least. No, there is always the office help, heaven bless 
them. Of course not all of them are non-paying tax clients—but they are still 
an income tax problem. There is the four to six hours at each year end that 
some partner must devote to making out and reconciling the social security and 
W-2 reports. In addition there is the problem of how to avoid becoming a 
criminal, due to paying a bonus, or due to giving a Christmas present without 
proper deduction for social security and income tax. Then there is the non-tax 
problem of scaring up enough of a bonus so that after the deductions aforesaid, 
a Christmas or Thank You card wouldn’t have looked larger. Since a bonus of 
$25.00 for a little extra work well-done looks larger than $19.50 [$25.00 less 
2% social security and 20% (actually now of course, 18%) income tax] 
perhaps most of us are bending the law slightly and giving the round figure 
sum, absorbing the social security tax, and permitting the help to whittle their 
tax refund down a little to cover the tax that wasn’t withheld. We should note 
this is not according to the Code and Regulations. 


Now as to the lawyer’s income and expense out of office. For many of us, 
outside income needs little discussion, but most of us have a fairly sizeable 
amount of business expense out of the office. To touch on the element of in- 
come, however, it is well to point out that we can have $50 per year dividend 
income without tax, if the dividends are the type which qualify. Two of the 
most common non-qualifying types of dividends are those paid by Building 
and Loan Associations and Cooperatives. 


A good record should be kept of non-office income and expense. Many a 
lawyer with excellent office records comes to the time when he wishes to dis- 
pose of his old residence, or of some personal investment, only to find to his 
sorrow that he does not know his cost, or has no way of proving the cost of 
improvements and additions. 


Far more important than the handling of outside income, so far as taxes are 
concerned, is the handling of expense. Many lawyers pay their own promo- 
tional expense and travel. Many partnerships have agreements under which a 
partner is reimbursed for expense in connection with jobs actually undertaken, 
but where the job is investigated and refused, the expense is paid by the partner 
personally. Such a provision tends to keep partners from using firm money to 
speculate on an employment. Most partners stand a substantial amount of 
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entertainment expense for clients personally, and many do business favors for 
good clients where the expense is paid by the partner personally. Most partners 
buy certain parts of their equipment personally, such as brief cases, portfolios, 
desk sets, etc. If the expense is a legitimate business and a proper record is 
maintained it is deductible. Depreciation can be claimed on business equipment 
paid for personally, and should be so claimed. It is not too uncommon for the 
firm to pay mileage for use of partners’ cars at less than the actual expense. 
Actual expense can be claimed if proved. And don’t forget convention expense 
—but keep your records or checks. 


The foregoing remarks apply to business or “above-the-line” deductions. 
Now let us discuss briefly below-the-line deductions. Here the attorney’s prob- 
lem is the same as any other taxpayer. If the attorney is one of those persons 
whose deductions always come tantalizingly close to the standard deduction, but 
don’t quite equal it, then he should consider the possibility of deferring real 
estate taxes until January instead of paying them in December. The next year 
he should pay his taxes twice, in January and December, stagger his church 
contributions, community chest payments, etc., so that on the cash basis he in 
substance pyramids two years deductions into one. He should claim the standard 
deduction in the year where deductions have been minimized, and claim the 
actual expenses paid the other year. Often times this perfectly legal device is a 
rather easy way to earn the equivalent of a non-taxable $100 fee every two 
years. One of the weekly news magazines calls the foregoing procedure “stretch- 
ing the standard deduction.” 


Then there is the lawyer’s wife and her income. Of course she should have 
an income of at least $50.00 from dividends, since this is tax free. And of course 
if she has substantial other income, this is acceptable, and any of us will of course 
gladly pay the tax! But seriously, the wife can be of great assistance where 
income tax is concerned. We could stop and devote at least the next two hours 
to an open forum on ways and means of inducing the wife to keep enough rec- 
ords so that full credit can be claimed for drugs and prescriptions, glasses, hear- 
ing aids, osteopath treatments, dental treatments, payments to optician and 
occulists. Then there is the matter of all of those little contributions by the wife 
to the Ladies Aid Society, to door to door solicitors for Red Cross, March of 
Dimes, and all of those payments made to mail solicitors for various charities 
sponsored by every kind of organization from the Masons to VFW. Most of 
us lose a substantial total of small deductions due to the fact that many of them 
are paid by cash and no receipt or record is obtained or kept. 
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OFFICE MANAGEMENT AND FEES—SMALL 
LAW OFFICE* 


By W. M. BEAL 
Of the Clay Center, Kansas, Bar 


INTRODUCTION 


This subject during the past several years has interested the legal profession 
a gteat deal but, unfortunately, not much has been done about it. While I do 
not contend the mere getting of money and the collection of large fees is the 
primary or sole object of the practice of law, I do say it is imperative these days 
for us to keep abreast of the times in order to maintain a fairly decent standard 
of living and to meet the demands constantly being made upon us. We need 
to be realistic about these things. We should take cognizance of economic 
trends and adjust the management of our offices and the fixing of fees ac- 
cordingly. 

In no other field, it seems to me, has the lawyer, especially those in the 
smaller towns, so dismally failed. The average lawyer, especially those of the 
older generation who are all too soon passing from the scene, seems to have an 
innate distaste for purely business matters as they may affect him personally. 
He simply does not want to be bothered wtih such things. He is more concerned 
with the purely professional end of his career. While this attitude is entirely 
laudable, his family may suffer through his inattention to such things. In the 
March, 1952, issue of the American Bar Association Journal, Arch M. Cantrall, 
of the West Virginia Bar, took what he called an “Economic Inventory of the 
Legal Profession” and brought out the fact that the earnings of doctors had in- 
creased far more proportionately than those of lawyers. This article states that 
for the twenty year period between 1929 and 1949, the average net incomes of 
lawyers increased 46%, while those of doctors increased 125% and those of 
all earners in the general population increased 109%. Mr. Cantrall concluded 
that a major cause of this disparity is that the lawyers have not kept up with the 
changes and expansion in the field of legal practice. 


Claude E. Chalfant, the able President of our State Bar Association, in an 
article in the December, 1955, Judicial Council Bulletin, brings out essentially 
the same facts, and he cites figures to show how the income of the average 
lawyer in the United States has declined with relation to the income of others, 
particularly physicians. In 1929, the incomes of the doctors and lawyers were 
about on an even basis, but, beginning in the early ’40s, the doctors’ incomes 
began materially to increase over those of the lawyers. 


In this connection I have in mind George L. Davis, my partner of many 
a He seid tee to the old school of practitioners. He seemed to 
,, 1956, and at Great Bend, March 8, 1956. A similar 


Claude I. Depew of the Wichita Bar which-is noe 
. Depew, see February, 1943, Kansas Bar Journal (Vol. XI, 
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take great delight in seeing how little he could make the fee. I should say that 
he did not actually receive for his skill and efforts more than one-half of the 
compensation he actually earned and to which he was justly entitled. I am sure 
you all have in mind similar instances to illustrate the point. 


What I shall say will apply more particularly to the one-man law office—the 
solo practitioner—because he is the man with whose problems I am most fa- 
miliar. And just because most of us in Kansas come from one-man law offices 
and from partnerships with two or three members, don’t think these matters 
under discussion apply only to the big city practitioner, who perhaps is a little 
more aware of them than we are. These problems are just as vital to the lawyers 
from the smaller communities as they are to those in the larger ones. I am not 
alone in that feeling. Reginald Heber Smith, of the Boston Bar, puts it this way: 

“. .. there is a widely held idea that carefully planned organization is an expensive 
luxury which only the very large firms can ated. I should put it the other way 
around: I think it is the smaller firms handling the average legal business of average 
people which are most in need of efficient organization. I believe that the basic 
principles of organization are just as applicable to a two-man firm as to one of ten 
partners or to one having fifty lawyers on its staff.” 

But there is no standardized system of office management that will fit every 
case. Each office, however, with a little ingenuity and imagination can devise 
a satisfactory system. By satisfactory, I mean one that will, for example, save 
you the embarrassment of collecting twice for the same bill—first from one 
of the parties, and later from the other party. 

Maybe we lawyers, especially those in the larger cities, should have office 
managers, just as many of the medical clinics do now. Perhaps in law school 
some emphasis should be placed on the mechanics of simple bookkeeping and 
office management. I think it would contribute mightily to the mechanics of 
making an adequate living and, at the same time, being fair to our clients. Let 
us talk a little bit about that subject of simple bookkeeping. I say this advisedly, 
because I am one of those who has a natural abhorence of figures—the book- 
keeping kind—to me they are anathema. But here I am, unskilled and un- 
equipped, trying to tell you learned gentlemen something about keeping your 
books and records and running your offices! Can you imagine anything more 
incongruous? Anyway, here goes. If my remarks have any merit, it will be 
due, undoubtedly, to the brevity with which I shall treat the subject. 


WRITTEN RECORDS 


As a minimum, a small office should set up and maintain, I think: 

1. A daily time sheet or record or something of that kind. You should set 
down thereon from day to day how you spend your time. If at the office, there 
should be entered therein the name of each client or visitor, the nature of the 
services rendered, the time devoted thereto, and if the business was completed 
on the spot, the charge made therefor, if not then paid; if at the court or out of 
town, upon your return an entry should be made showing as much detail as 
you may deem necessary—for instance, if in court, the title of the case or mat- 
ter, the court, the time spent and the result, especially so if you should be vic- 
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torious; or, if out of town, the nature of the business, in whose behalf the trip 
was made, and such other appropriate data as will enable you later on to make 
a proper charge for your services and expenses. From these data, you or your 
secretary can quite easily compile a statement showing just what has been done 
for any particular client in any particular matter. Then, too, you can enter on 
this sheet a record of all telephone calls, especially long distance ones, so that a 
proper charge may be entered on the ledger or other record where you keep 
your accounts. The operator will be glad to tell you the amount of the call 
right after completing it, if you request it. 

2. Calendar. This is a must, at least for me. You should faithfully jot down 
in this not only all your appointments and engagements, but more especially 
all court hearings, the time when pleadings are to be filed and matters of that 
nature. This will work fine, if you don’t forget to look at the calendar. Per- 
sonally, sometimes I forget to look in my book to remind myself of appoint- 
ments I would have kept had I not forgotten to look. To protect yourself against 
such a sin of omission, your secretary should also have before her a list of such 
appointments. In actual practice the daily time sheet or record and the calendar 
can very well be combined in one book. For this purpose, I combine them. I 
have found the complimentary day book issued by our surety company friends to 
be invaluable and entirely adequate to fulfill this dual purpose. There is plenty 
of space in it to make all of the entries required, with, I regret to say, plenty of 
room to spare. 


3. Cash book or journal. All receipts and disbursements should be entered 
in this book. Each month should be kept separate. The receipt side should give 
the date the money was received, by whom paid, for what purpose and the 
amount. The disbursement side should likewise give the date of expenditure, to 
whom paid, for what purpose, and the amount. These entries, especially the 
receipts, should be made as the money is received; otherwise, even if not overly 
burdened in this phase of the practice, you might forget to record them. All 
receipts, whether cash or checks, should be deposited in your attorney bank 
account and a duplicate deposit ticket retained showing in detail thereon a list 
of the cash and checks deposited. In addition, it would be a good idea to enter 
on the back of the check stubs, dated at or near the time of the deposit, a list 
of the items of such deposit. In that way you will, nevertheless, have a list of 
the deposits if you should lose the duplicate deposit ticket. 


4. Petty cash fund. This fund will of necessity have to be maintained. Office 
expenses, such as post office box rent, stamps and other such items for which 
ordinarily a check will not be accepted, or for which it is not desirable to issue 
a check, may be paid out of this fund. It is always a good idea to request and 
keep receipts for such expenditures, because you may be called upon to present 
them to substantiate your tax deductions. 


5. Trust bank account. Speaking of bank accounts, you should also have, 
in addition to your regular attorney account, a trust bank account. In this you 
will deposit all money received by you for and on behalf of your clients. It goes 
without saying that a meticulous record of all transactions respecting this trust 
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account should scrupulously be kept all to the end that your clients may timely 
receive all that may be justly due them. No invasion of this account or tamper- 
ing therewith for any personal reason or private purpose whatsoever should ever 
be countenanced or even contemplated. 

6. Check Book. This is largely self-explanatory, and I need say nothing 
further about it, other than that payment of all office expenditures (except 
petty cash items) should be made by check on your attorney bank account. A 
full record of each check showing the number, date, amount, payee and purpose 
should be kept on the stub. 

7. Ledger or record of accounts. You or your secretary, with your assistance, 
should at least once a month or every week, if possible, transfer from the daily 
time sheets, or from such other record as you may keep reflecting your daily 
activities, to the ledger or other permanent record, the pertinent data, including 
any charges for work then completed or for money advanced on behalf of the 
clients and charge the same to your clients, respectively. Likewise, any payments 
made should be credited. In that way, you will be able in a moment to tell a 
client what he owes. As a suggestion, a card system would work out very well. 
These cards are kept in a metal box separated by index cards. The name and 
address of the client are entered at the top of the card. There is plenty of room 
at the bottom to enter the charges and credits. If you need more room, cards are 
cheap and plentiful. This system might not meet the needs of some of you, but 
for most small offices, I believe it would prove to be workable. 

8. Abstract record. We examine during the course of a year, as most of you 
no doubt do, quite a number of abstracts of title. Before we began to keep a 
record of them, once in a while an abstract of title would be either lost or at 
least misplaced, and at once the finger of suspicion would be pointed at us. If it 
could not be found, we were faced sometimes either with the necessity of pro- 
viding a new one or losing a client. To obviate that, a number of years ago we 
began keeping a detailed record of all abstracts of title. Now when an abstract 
comes in for examination, we enter it on the book, which is kept by my secre- 
tary. Each page of this record is ruled off into columns. In these columns we 
show date received, from whom, brief description of land, owner, date of de- 
livery, to whom delivered and finally the fee charged. When the fee is paid, the 
same is marked “paid” thereon. Ordinarily we have no further trouble from 
this source. 

THE OFFICE 

There has been a tendency during the past few years for lawyers in the smaller 
towns to move to ground floor locations. This process, I should say, is increas- 
ing, judging from my travels over the state, at an accelerated pace. And it is all 
to the good, as I can personally testify. After being upstairs, as we say, without 
benefit of elevator service, for 37 of my 39 years of practice, I can truthfully 
say we ate well pleased with our ground floor quarters situated so that they are 
easily accessible to our clientele, especially the elderly ones among them. They 
appreciate it. 

Needless to say, the office should these days be air conditioned, orderly, clean, 
well lighted and furnished with reasonably presentable furniture and provided 
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with all the necessary equipment to get the work done promptly and as ex- 
peditiously as your ability may permit. Floor covering should be asphalt tile, 
cork, linoleum, or some other hard smooth surface that can be easily kept clean. 
Plush carpet—the kind Claude Depew has in his office in Wichita, the kind 
you sink down into up to your ankles as you walk over it—has no place in the 
country town office. If you should happen to be in such an office in time of 
heavy rain or snow, I think you would know what I mean. 


So far I have not mentioned books—the tools of our profession. They are, 
of course, a must. To paraphrase Will Rogers, all we know is what we read in 
the law books. A reasonably good working library for a small office should 
consist of the Kansas Reports and Digest, a good encyclopedia such as American 
Jurisprudence or Corpus Juris-Secundum, a set of selected cases like A.LR., 
both old and new series, Words and Phrases, United States Code Annotated, 
the State Statutes from the beginning down to the present, and, of course, the 
necessary Citators. Those of you who have a case in Federal Court occasionally 
should also have the Federal Reports. Books are expensive and getting more 
so all the time. If it were not for the fact that the average lawyer is a rugged 
individualist, par excellent, and therefore not too cooperative in many things, 
considerable expense could be eliminated by establishing a central library in 
each town, our friend Barney Barnett to the contrary, notwithstanding. The 
way it is, every office in town has about the same books. About the only ad- 
vantage of having your own books is that they are available to you at all times, 
which fact, I suppose after all, justifies the expense. 


FIXING FEES 


We now come to one of the most difficult things that arises in the lawyer's 
daily practice. Determining the proper fees involves the consideration of many 
factors or elements. Of course, the task is not so difficult when it comes to many 
office routine matters such as the preparation of deeds, mortgages, simple con- 
tracts and wills, the examination of titles and the like. There seems to be more 
or less a standardized charge for these. Recourse can always be had to the local 
custom. But in litigation, involving as it often does long hours of tedious and 
careful research and preparation, followed oftentimes by a long, drawn out and 
hotly contested and, sometimes, acrimonious trial, you have really something 
to consider, even if you win; and if you lose; well, you are going to charge much 
less. Which prompts me to say, parenthetically, that you should never make 
financial commitments on the strength of winning any law suit. In other words, 
don’t count your chickens until they are hatched. But the lawyer is not without 
some guides to go by. 


Since this subject was assigned to me, Sam Mellinger, of Emporia, the Chair- 
man of the Committee on Legal Institutes, has generously provided me with 
some interesting and enlightening articles on the subject. There has been, it 
appears, a surprising amount of research on the subject. These papers have 

‘been of much assistance to me in the preparation of this paper. Running all 
through this considerable body of legal literature is the theme that the lawyer 
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in fixing the fee should first determine the hourly—not the yearly, the monthly, 
the weekly, or even the daily, time cost to him of keeping his office doors open 
—but, I repeat, the hourly cost. “Time”, Lincoln is supposed to have said, “is 
the lawyer’s stock in trade.” The passing of every minute, every hour, every 
day, reduces your “stock in trade”. “Time” is, therefore, the important element 
to be considered. The time cost is not so difficult to determine as it might first 
appear. For example, if you and your office help expect to work 2,000 hours 
a year, and your overhead, including stenographic help, is $5,000 annually, you 
simply divide that sum by 2,000, the number of hours, and you come up with 
$2.50 as the hourly time cost. If you should keep your office open 8 hours a day 
on an average, this overhead would amount to $20.00 per day. If more than 
8 hours a day, and the overhead remained the same, the hourly time cost, of 
course, would go down; if less, it would go up. I think, though, 2,000 hours 
would be about right. Some of you may work 2,400 hours or even up to 3,000 
hours annually, but I believe those of you who do would be in the minority. 
If you do, your office is probably not open all those hours. You are in there 
burning the midnight oil trying to find the solution to a vexatious problem. 
Now this overhead is commonly referred to as non-productive overhead. 


Now the other kind of overhead is called the productive time cost. The salary 
of a lawyer’s employee and a reasonable “salary” or drawing account for your- 
self, if alone, or for each of the members of the firm, if a partnership, make up 
the productive time cost. Now I have not heretofore given much thought to 
this so-called productive overhead. But the more I think about it, the more I 
believe it is a legitimate factor to be taken into account in fixing a reasonable 
charge, both to yourself and to your client. Manifestly if you are to keep your 
office open, your income must be sufficient to meet not only the non-productive 
overhead, but also yield enough in addition to maintain yourself and family in 
the status expected of you. The excess above the overhead, both non-productive 
and productive, would, in the marts of trade, I suppose, be called “profit”; but 
among us lawyers let’s call it a cushion of security, for lack of a better term, 
upon which to recline in more or less comfort in old age. Now if you should 
decide that your drawing account or salary for the year ought to be $6,000.00, 
and you work on an average of 2,000 hours, and you practice alone, then your 
productive time cost would be $3.00 an hour or $24.00 for an 8 hour day. 
Adding the $20.00 non-productive cost for an 8 hour day to $24.00, the pro- 
ductive cost in our example, we have $44.00. This, I'll admit, seems rather 
a considerable amount to underwrite each morning as you open the office door; 
but seemingly this is not insurmountable, as attested by the fact that most of 
you, I am sure, have a drawing account of that much money or more, and the 
doors of few law offices are closed for any reason except death or voluntary re- 
tirement. This would seem to indicate that most lawyers are actually, if not 
consciously, taking into consideration in fixing the fee both the productive and 
non-productive time cost. 


But there are factors, other than those time costs, important as they are, to 
be taken into account. The 12th Canon of Professional Ethics of the American 
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Bar Association attempts to assist us in determining the amount of fees. ‘These 
may be summarized: , 


The labor and skill involved; 

Possible loss of other employment; 

Customary charges of the bar for similar services; 

The amount involved and the benefits resulting to the client; 
Whether the compensation is certain or contingent; and 
Whether the services are for a casual or regular client. 


Mr. Francis Price of the Santa Barbara, California, Bar in his excellent mono- 
graph of Law Office Management, written in 1952, under the auspices of the 
American Law Institute, says he considers these six factors: 

The prestige or standing of the lawyer; — 
The effort expended; 

The amount involved; 

The results accomplished; 

Customary and competitive charges; and 
. The ability of the client to pay. 


All these are good. However, as was so aptly stated by Mr. Chalfant in his 
article in the Judicial Council Bulletin of last December in referring to the six 
elements of the canon, none of them is controlling. They serve at best as mere 
guides. No fixed formula can probably ever be devised to fit all cases. 


Unless you are a member of a firm, you will have to make the decision alone. 
But whether you are alone or in a firm, the fee should never be excessive or 
exorbitant or unreasonable or such as to shock the conscience of your client, who 
presumably in most instances is a person of intelligence and possessed of that 
degree of awareness which should enable him to determine, from his standpoint 
at least, what should be fair and just. If the fee does not produce that reaction, 
the chances are, even if the subject at hand was handled most satisfactorily, you 
will not have a chance to represent that person again. You should all remember 
the practice of the law is not a mere money grabbing business. I think we all 
realize that. There are rewards above and far beyond the mere accumulation 
of money. Those rewards, though at times they may seem to be nebulous and 
intangible, are nevertheless satisfying. This is but another way of saying that 
even though we may not be as successful as we would wish in laying up treasure 
to pass on to posterity, nevertheless, we would not abandon the practice. 


AV IRWN 


DAY RYN 


CONCLUSION 


And now a final word. Whenever you leave the office, you should leave 
word where you will be, how you may be reached, and the approximate time 
of your return. It may be really necessary to reach you. This rule should apply 
even if you expect to be gone only a few minutes. 

Callers at your office should always be treated courteously, and since you 
expect them to pay you for your time, you should give them your careful and 
undivided attention. Distractions of all kinds, including the long winded tele- 














PocKET PART ANNOTATIONS: TO KANSAS STATUTES 311 


phone caller, should be eliminated, or at least discouraged. You should never 
slouch down over your desk, or put your feet on it, or indulge in any other 
mannerisms that would distract from the interview; and when the interview is 
ended, escort your client to the door. In short, your attitude toward the client 
should be tactful, dignified and courteous. You should never be arrogant or 
overbearing. Above all, always be frank; do not simulate or pretend. If you 
do not know the solution to your client’s problem or the answer to his question, 
tell him so candidly. He will admire your candor and will generally be glad to 
give you an opportunity to look the matter up. This trait is but an element of 
the overall character of honesty and integrity every lawyer must possess if he 
is to be successful and respected. Be punctual in all things and lax in none. Be 
scrupulously fair in all your dealings with your clients and your fellow man and 
especially in your relations with the courts. You should never forget that you 
are an officer of the court, and as such are, or should be, interested in seeing to 
it, so far as you may be able, that fair, prompt, impartial and even handed justice 
is meted out to all litigants, no matter whether they be white or black, rich or 
poor, or of high or low degree. This is the ideal of justice to which society is 
constantly striving. Toward the achievement of that ideal it is not too much to 
say, I believe, that we, the members of the legal profession, “mutually pledge to 
each other our lives, our fortunes and our sacred honor.” 


POCKET PART ANNOTATIONS TO KANSAS STATUTES 


Notes summarizing 1956 amendments to the Kansas General Statutes of 
1949 and the 1955 Supplement thereto appear in the “First Cumulative Pocket 
Part” to the 1955 Supplement. These tell briefly the story of what the 1956 
Budget Session of the Kansas Legislature did by way of amendments to sections 
of the Kansas statutes. A few new sections were added to the statutes and these 
were assigned new section numbers in advance by the revisor of statutes and 
summarized in their proper places in the Pocket Part. 


These “Notes” summarizing the 1956 statutory changes are in addition to 
the annotations to appellate court decisions handed down since publication of 
the 1955 Supplement to the General Statutes of 1949. 


References to the text of the amendments and to the new sections appear in 
the Pocket Part following the summary notes. The effective dates of the new 
statutory provisions are given immediately after the citation to the 1956 Budget 
Session chapter and section citation. 


The Pocket Part Supplementary Annotations are prepared by the office of 
the Kansas revisor of statutes. They are furnished free to owners of the General 
Statutes Supplement of 1955. If you have not received your copy, notify Frank- 
lin Corrick, Revisor of Statutes, Third Floor, Statehouse, Topeka, Kansas. 
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NATIONAL ASSOCIATION OF LEGAL SECRETARIES 
AND ITS KANSAS CHAPTERS 
By ANITA L. LEIGH, Public Relations Director 


A little over twenty-six years ago in Long Beach, California, W. L. Girard, 
attorney and deputy county clerk, loudly exclaimed, “What a day! Nothing but 
incorrectly prepared documents all day by ‘purported legal secretaries’.” 

Eula Mae Smith, a young, inexperienced high school girl on her first job, 
tearfully retyped the last of the offending papers as he paced the floor and con- 
tinued, “I have often wondered why you ‘legal secretaries’ don’t get together 
and find out just what is required in the preparation and filing of legal docu- 
ments.” 

His suggestion stayed in Miss Smith’s mind until the following week when 
she lunched with five other secretaries employed in local law offices. She asked 
them, “Why don’t we form a club for the benefit of legal secretaries?” The 
idea appealed to all of them, so shortly thereafter these six girls, with the co- 
operation of their employers, founded in Long Beach the first “Legal Secretaries 
Association”. 

The organization soon acquired other members, some with years of experi- 
ence which they gladly shared with the beginners in legal work, and this proved 
so helpful to both the secretaries and their employers that soon similar organi- 
zations were formed throughout California and in other states, including IIli- 
nois, Arizona, Iowa and Tennessee. Finally, on July 5, 1950, the National 
Association of Legal Secretaries was incorporated under the laws of the State 
of California. 

The new organization rapidly spread over the Nation, and chapters were 
chartered in Alaska, Hawaii, Kansas, Missouri, New Jersey, New York, North 
Dakota, Ohio, Oregon, West Virginia and in the District of Columbia. A total 
of 60 chapters are now chartered and new ones are being formed every day. 
In addition, by means of members-at-large in cities where there are no associa- 
tions, 14 additional states are represented, making a total membership of ap- 
proximately 5,000. Texas and California also have very active state associations, 
and West Virginia is in the process of forming a state association. 

The National Association of Legal Secretaries is non-partisan, non-union, 
non-sectarian and non-profit. The Association through its chapters sponsors 
training courses for young women desiring to become legal secretaries, with a 
curriculum which covers legal office routine, office manners, the various types 
of litigation and legal procedure and the pleadings, forms, and documents used 
therein. The courses are brief enough to enable the student to complete them 
in a comparatively short time. The courses do not include shorthand or typing. 

The National Association of Legal Secretaries is interested in helping legal 
secretaries all over the United States to form new chapters in their own cities, 
to offer additional training free of charge, to raise the standards and status of 
the legal secretary, to make her of greater value to her employer, and to give 
her a feeling of pride that she is a member of this profession. The Association 
is not a union, and the members never discuss wages and hours. 
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The Code of Ethics vowed to be kept by every member of NALS is a vital 
part of the organization: 

“The first duty of a legal secretary is loyalty to her employer. 

“It shall be the duty of every legal secretary to at all times maintain a high standard 
of courtesy in all contacts with law offices, clients, courts and any and all persons. 

“It shall be unethical for any legal secretary to violate any statute now in effect or 
to be enacted governing privileged communications. 

“It shall be unethical ie any secretary or employee of any law office to divulge 
the contents of any documents in the possession of her employer without first hav- 
ing obatined the consent of said employer, or to discuss, maliciously or otherwise, 
with any person, matters of a confidential nature, knowledge of which may come to 
her by virtue of her employment. 

“It shall be the duty of every legal secretary to maintain harmonious cooperation 
with her associates.” 

The Fifth Annual Convention of the National Asociation of Legal Secretaries 
will be held in Fort Worth, Texas, on July 27, 28, and 29, 1956, at the Hilton 
Hotel, celebrating the 27th anniversary of the mistakes of a young, inexperi- 
enced legal secretary and the constructive criticism of her employer. 

Hester Dillon, 914 National Bank of Topeka Building, Topeka, Kansas, is 
president of the Topeka Chapter. The regular monthly meetings are held on 
the last Tuesday of each month. 

Lucille Carter, 731 Oakley, Topeka, Kansas, is membership chairman of the 
Topeka Chapter and is the person to be contacted for information concerning 
the requirements for membership and the educational and social opportunities 
offered to legal secretaries in Topeka. In Wichita, Mrs. Jean Eslinger, 515 
South Sycamore, is membership chairman and the person to be contacted for 
information in Wichita. 

_ Mrs. AnnaBeth Huffine, 1516 Coolidge Avenue, Wichita, Kansas, is presi- 
dent of the Wichita Chapter. The regular monthly meetings are held on the 
third Wednesday of each month. 

On April 6 and 7, 1956, the Des Moines, Iowa Chapter was hostess to the 
Mid-West Conference. Chapter members from Kansas City, St. Louis, Bismarck, 
Fargo, Wichita, Topeka, and Minneapolis attended the Des Moines Conference 
which was held in conjunction with the Drake University Iowa Supreme Court 
Day. 

The Kansas chapters have not sponsored training programs as yet, but plans 
are being made for training programs in the near future. The regular monthly 
meetings are directed toward educational and informational subjects and have 
included such interesting programs as a panel of four judges, speakers from the 
Kansas Legislature, a discussion of procedures by the United States District 
Attorney, and a moot trial. — nd 

The Bar Association of the State of Kansas and the Wichita and Topeka As- 
sociations have been most cooperative and helpful in the projects planned by 
the legal secretaries’ chapters. 

Inquiries regarding the formation of new associations may be addressed to 
the National President: Mrs. Libby Krause, 4039 Locust Avenue, Long Beach, 
California. [Editor’s Note: Mrs. Leigh’s address is 408 Olive Street, #505, 
St. Louis 2, Missouri.] 
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ESTATE AND GIFT TAX CHANGES, 1954 CODE* 


By EUGENE P. ZUSPANN 
Of the Goodland, Kansas, Bar 


It is not my intention to discuss fully all the changes that the 1954 Code made 
affecting Estate and Gift Taxation. It is my hope to discuss some of the changes 
with which we continually come in contact whether we be a practitioner in a 
small town in Western Kansas or a practitioner in a metropolis of Eastern 
Kansas. 

I know that all of you come continually in contact with Joint Tenancy. In 
discussing the gift tax of Joint Tenancy I would like to give you the following 
example: Assume that a piece of land is purchased for $20,000.00; that the 
husband furnishes all the consideration for the purchase; and that the title to 
the property is placed in Joint Tenancy with the husband and wife. 

Under the 1939 Code there would have been a completed gift to the wife 
at the time the land was placed in the name of the husband and wife as Joint 
Tenants with right of survivorship. One-half the value of the property would 
have been considered a gift and would have been subject to a gift tax return. 
It is true that the gift would have been subject to the marital deduction which 
would have reduced the one-half by one-half. 

The 1954 Code provided that there would be no gift if real estate was pur- 
chased and placed in the names of the husband and wife as Joint Tenants with 
right of survivorship. It is true that there is an election available by which the 
donor can elect to treat the creation of the joint tenancy as a gift. If the election 
is exercised a gift tax return must be filed for the year of the gift and the return 
must be filed showing the election although there is no net gift. In order to 
qualify under this section of the Revenue Code the gift must be made to the 
spouse and the property involved must be real estate. If stocks were placed in 
joint tenancy there would be a gift under the 1954 Code as under the 1939 
Code. 

If the joint tenancy is terminated except by death and the spouse who did not 
furnish any of the purchase proceeds should receive some of the sale proceeds 
there would be a gift at the termination of the joint tenancy of the amount re- 
ceived by the wife. Assume the situation which I gave you for the basis of dis- 
cussion and that the property should be sold for $20,000.00, and the election 
had not been made to treat it as a gift, then the husband at the time of the sale 
would give the wife $10,000.00 of the total proceeds of the $20,000.00 sale. 
There would be a gift at the time of the termination of the joint tenancy of 
$10,000.00 to the wife by the husband. 

The 1939 Code and 1954 Code would include the total value of the property 
in the estate of the husband if he should predecease the wife where he has fur- 
nished the consideration for the purchase of the property. If the wife should 


ePart of the * "Section Meetings iscussions during the Annual Meeting of the Bar Association of the Scare of 
Kansas, at Kansas City, May 10, pets: Te Fred L. Conner, Section Chairman. 
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predecease the husband and had furnished none of the consideration for the 
property, real title to which was in joint tenancy, none of it would be included 
in her estate at the date of her death. The 1939 Code did not provide for any 
deduction for property previously taxed when the surviving spouse received the 
property. The 1954 Code permits a credit for property previously taxed though 
it is true that this credit diminishes for each year that the surviving spouse sur- 
vives after the death of the deceased spouse. 

The 1939 Code permitted deductions for debts, expenses of administration 
and like expenses only to the extent that assets were subject to the debts of the 
decedent. An example, if all of the property had been placed in the name of 
the husband and wife as joint tenants with the husband furnishing all the con- 
sideration for the purchase and he died the total assets would be in the estate 
of the husband. None of the expenses of administration or for his debts would 
have been deductible in the estate tax return as none of the assets were subject 
to debts. 

If you will recall under the 1939 Code if: 

(a) The insurance proceeds were payable to the personal representative of 
the decedent, or; 

(b) The decedent owned any of the incidents of ownership alone or in con- 
junction with any one else, or; 

(c) had paid the premiums either directly or indirectly, the proceeds were 
includable in the Estate of the decedent for Estate Tax purposes. 

The Revenue code in 1954 eliminated the premium payment test and although 
the decedent pays the premiums on the life insurance they would not be includa- 
ble in his estate under this particular section of the Code. 

The Life Insurance salesmen in my section of the country have taken the 
code for what it says that no insurance would be included although the decedent 
has paid the premiums. 

I am inclined to think that the contemplation of death section will play an 
important part in the inclusion of life insurance in the estate of the decedent. 
If a person has a fully paid up policy, assigns the policy to someone and then 
lives three years after the assignment, naturally I do not believe the proceeds 
of the policy will be included in the estate of the decedent as three years has 
elapsed since the date of the gift. If we have a whole life policy or limited pay 
policy and the assignment of the policy is made and thereafter the premiums 
are paid, it is my thought that something will be brought into the estate of the 


‘decedent. There are those people who think that possibly all the proceeds of 


the policy will be brought into the estate of the decedent as there would be no 
insurance in force at death if the premiums had not been paid. There are those 
who think that a proportion of the proceeds will be included based on the pre- 
miums paid under the three year period to the total premiums paid on the 
insurance. Their reasoning is based on Libmann v. Hassett, 148 F 2d 247. 
There is the other group of people who think that possibly only the actual three 
premiums will be brought into the estate of the decedent. 

I am inclined to think that the proportion of insurance that the three pre- 
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miums have purchased would be included in the estate of the decedent. If at 
a period more than three years prior to the death of the decedent the extended 
insurance provision of policy would have been for more than a three year period, 
one could argue that the premiums purchased nothing in the way of insurance 
and the insurance would have been in force at the death of the decedent because 
the extended provisions of the policy would permit the decedent to have ex- 
tended insurance for that period. 

If your client is going to assign a policy which is in existence, I feel that it 
would not be wise for him in the future to pay the premiums directly. It would 
seem much wiser for him to transfer the necessary moneys to the donee of the 
policy and permit the payment of the premiums by the donee. Naturally it 
would be much wiser, if possible, for the donee to pay the premiums from his 
own proceeds and not look to the decedent or insured for any of the premiums. 


If new insurance is being sold or is being purchased by someone and the 
insured is to furnish the premiums I feel that it would be wiser for the wife or 
the beneficiary of the insured to make application for the insurance and to pay 
the premiums if possible. It may be necessary for the insured to transfer funds 
to the beneficiary or the applicant for the purpose of paying the premiums. 
If so, it would seem wise that one take all of the precautionary steps possible to 
keep from tracing the premiums to the decedent, as I think that contemplation 
of death could possibly be the cause for including some of the insurance in the 
estate of the decedent. 


In planning an estate for tax purposes under the 1939 Code if the property 
had been placed in joint tenancy with the husband and wife, it was considered 
wise to terminate the joint tenancy and create Tenancy in Common especially 
if the family unit was worth more than the exemption allowed. It seems wise 
to me that under the 1954 Code, even with its changes, it seems to me that it 
would not be wise to create a joint tenancy under the 1954 Code unless it is 
contemplated that the property placed in joint tenancy will be used for the 
marital deduction. 


Gifts to Minors. The 1939 Code had no provision for permitting a gift to 
a minor and being assured that it would be considered a gift of a present in- 
terest. One Circuit Court of Appeals in interpreting a gift to a minor has held 
in effect what would have been considered a gift of a present interest to an 
adult will be considered a gift of a present interest if made to a minor, although 
the minor was legally disabled due to minority. Another Circuit Court of Ap- 
peals has held that the legal disability of a minor would create what would be 
a gift of a present interest to an adult as a gift of a future interest if made to the 
minor. The theory being that the legal disability removes the gift from a present 
interest and creates a future interest. 

The 1954 Code does not change the 1939 Code in regard to whether there 
would be or would not be a gift of a present interest if the donee was a minor. 
The 1954 Code did provide that a trust could be created for a minor and if the 
trust has the following characteristics it would be a gift of a present interest: 
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1. The principal income may be expended by the beneficiary or for his bene- 
fit before he attains 21. 

2. The unexpended principal and income shall pay to the beneficiary when 
he attains 21, or to his estate, or that he may appoint under General Power of 
Appointment if he dies under 21. 


Naturally, if the minor does not have the right of majority prior to his reach- 
ing 21 and passes away, half of the property would revert back to the father 
since he would not have the right to appoint under a General Power of Ap- 
pointment. This would be true since the father would inherit under the estate 
of the minor. If one of these trusts should be created, I would suggest that the 
Settlor not be one of the trustees since the property might be included in his 
estate as he will have the power either alone or in conjunction with whoever 
is the co-trustee to terminate the trust. I would suggest to avoid the estate tax 
danger that the Settlor’s wife be the trustee. 

Life Esate General Power of Appointment. Under the 1939 Code, a legal 
life estate with the General Power of Appointment would be a terminal interest 
and could not be used for the marital deduction. The 1954 Code provides that 
a legal life estate with a General Power of Appointment will qualify for the 
marital deduction in the estate of the decedent. I would suggest that you re- 
examine any will in which you have created a life estate with the Power to Dis- 
pose. I am not going to answer the question whether a Power to Dispose would 
suffice for a General Power of Appointment, but if you had used a Life Estate 
with the Power to Dispose as a terminal interest, I would suggest you study to 
determine if you had created a marital deduction instead of a terminal interest. 


SOCIAL SECURITY—WHAT LAWYERS SHOULD KNOW* 


By Oscar F. BELIN 
Of the Wichita, Kansas, Bar 


Why should a lawyer bother to learn anything about social security? Perhaps 
the best reason for studying the social security act is that many of our clients 
are now concerned with the payment of self-employment or social security taxes 
and are interested in knowing about their right to the various benefits. As more 
persons become covered and as the tax rates increase, many problems will arise 
and many of them will be presented to lawyers for assistance and advice. A 
second reason for knowing something about social security is the present bill 
in Congress which will probably bring lawyers themselves under the social se- 
curity system. A third reason is the fact that the social security provisions now 
make it more important to clearly establish the legal relationships existing 
under business arrangements. It has become important to the individual to 
know whether he is self-employed, an employee, a tenant, a landlord or a part- 
ner. The social security provisions have become another factor which the lawyer 
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should consider in advising his clients on business arrangements and in drafting 
partnership agreements, leases or employment contracts. The failure to rec- 
ognize the potential social security tax liabilities and the potential benefits re- 
sulting from social security coverage can be just as unfortunate in some cases 
as the failure to anticipate the income tax consequences of a business transaction. 
It has become essential for the lawyer to know enough about the social security 
law to anticipate the results or at least recognize the problems under various 
types of agreements. If your client is seeking to obtain social security coverage, 
then his transactions should be conducted so that he can qualify. For example, 
a father working for his son as an employee cannot earn social security coverage. 
A partnership arrangement between father and son can qualify the father for 
coverage. If your client is already eligible for benefits and wants to adjust his 
sources of income to avoid loss of benefits, then he may want to receive his 
income as rent and not as partnership income or as income from operation of 
a business. 

The growing economic importance of the social security system is readily 
apparent from the amount of tax paid and number of persons now receiving 
benefits. About 69 million workers are now covered. In January, 1956, there 
were 8 million persons receiving benefits. It is estimated that total benefits paid 
in 1956 will be 5.7 billion dollars. The amount of social security taxes collected 
in 1955 was 5.3 billion dollars. The social security fund at the end of 1955 
amounted to 21.7 billion dollars, or about 4 times the present annual rate of 
benefit payments. Interest on this fund amounted to 461 million dollars in 
1955, while the expenses of administration amounted to 119 million dollars. 
These figures are only a beginning and subsequent years will show huge in- 
creases in tax collections and benefit payments as farmers, farm workers and 
other self-employed persons qualify for coverage and benefits. 

EMPLOYMENT 

The coverage now extended to employed persons is very broad. The 1954 
amendments to the social security act left few exemptions for employees. Some 
of the remaining exclusions are domestic employees, casual laborers or indus- 
trial homeworkers receiving less than $50.00 in cash wages during the cal- 
endar quarter and farm and agricultural workers receiving less than $100.00 
cash wages for the year. The $50.00 every three months rule applying to do- 
mestic help and to casual workers (not in the course of the employer’s trade or 
business) is based solely on the payment of cash wages and is, therefore, easy 
to apply. In the case of casual workers it still leaves the question as to. whether 
the person performing services is an employee or an independent contractor. 
For example, is the carpenter or painter you hire an employee or an independent 
contractor and, therefore, a self-employed person? The common law rule dis- 
tinguishing employee and independent contractor are applicable in such cases. 
There is perhaps a growing tendency for such workers to conduct their business 
as independent contractors. In a recent ruling it was held that a carpenter hired 
on an hourly basis was an independent contractor where he furnished his own 
tools and was not required to keep any certain hours of work. (Rev. Ruling 
55-582) 
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Employers other than farmers are required to file quarterly returns on Form 
941 and pay the tax due. Monthly deposits of the tax must be made with a bank 
or other depository by employers whose tax liability reaches $100.00 or more 
per month. Credit for the tax deposited in this manner is taken when the quar- 
terly return is filed. 


As far as agricultural employees are concerned, the $100.00 a year rule now 
brings most farm workers under the act. Where domestic work or casual labor 
is performed on a farm operated for profit the $100.00 a year rule also applies 
to such workers. Farmers who employ agricultural labor need to file their social 
security tax returns only once a year on Form 943. If the farmer has withheld 
$100.00 or more of tax at any time during the year prior to October 1, he is 
required to file Form 943A and pay the amount due to an authorized bank or 
depository. When deposits of the tax are made during the year, the farmer takes 
credit for such deposits in computing the balance due in his return at the end 
of the year. 


LIABILITY For TAX 


For those persons who are covered by the social security provisions, the rate 
of tax and the liability for payment depend upon whether the person is an em- 
ployee or a self-employed person. The rate of tax for wages paid to an employee 
is now 4% on wages paid during the year up to a maximum annual wage of 
$4,200.00. Of this amount, 2% is withheld from the employee’s wages and 
2% is paid by the employer. For self-employed persons the rate of tax is 3% 
on self-employment income, all of which is payable at the time of filing the 
income tax return. The maximum self-employment tax at present rates is 
$126.00 per year based on 3% of $4,200.00. 


The liability for self-employment tax is mandatory and not optional except 
in the case of certain low income farmers and ministers. Being a compulsory 
tax it is important that it be reported and paid in a manner to insure credit for 
future benefits. This means that in filing the income tax returns the Computa- 
tion of Self-Employment Tax on Schedule C, or on Schedule 1040F in the case 
of farmers, should be properly filled out. It is important that the self-employed 
person’s name and social security number be shown in the Report of Self-Em- 
ployment Income exactly as they appear on his social security card. If the tax- 
payer does not have a social security number at the time of filing his tax return 
this form should be sent in without the number. It will be returned at a later date 
for insertion of the number. In the meantime, application for a number should 
immediately be made on Form SS-5. The failure to file the required information 
can result in trouble or loss whenever benefits are claimed. The government 
keeps an account for each person paying social security or self-employment tax. 
It now has millions of these accounts. Errors will occur in an accounting job 
of such great magnitude. 


It is a mistake to rely solely on the government offices to keep an accurate 
record of self-employment income and tax payments. Each taxpayer should re- 
tain permanently the copies of his tax returns and self-employment schedules 
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and his cancelled checks showing payment of the tax. Only by doing this can 
he verify the accuracy of his earnings record and furnish the proof needed to 
correct errors. 


THE COMPUTATION OF SELF-EMPLOYMENT INCOME 


It is important to know the rules on computing self-employment income both 
from the standpoint of tax computation and in planning for coverage to obtain 
benefits. In general, every individual deriving net income of $400.00 or more 
during the year from a trade or business or from a partnership is subject to self- 
employment tax. There are several important exceptions to this rule. Income 
from certain professions including doctors, lawyers, dentists, osteopaths, veteri- 
narians, chiropractors, naturopaths and optometrists is not included. It should 
be noted that work in these professions as an employee results in coverage and 
only the income from practicing the exempt professions as an individual or in 
a partnership, is excluded. It is also possible for a person or a partnership in 
practicing these professions to receive income which is treated as self-employ- 
ment income. However, if such income is clearly integrated with the practice 
of the profession in its ordinary and accepted meaning within the locality where 
the profession is practiced, it has been ruled not to be self-employment income. 
For example, the selling of insurance, real estate or securities or the furnishing 
of abstracting services are not considered to be integrated with the practice of 
law and the income from such sources is self-employment income. Fees which 
a lawyer receives for his services as a director of a corporation must be treated 
as self-employment income. I.T. 4077, 1952-6-13782 (p. 11) 525 CCH P. 
6112. Fees received by fiduciaries, trustees, executors, administrators or fe- 
ceivers are usually considered earnings from self-employment. Only when such 
services are shown to be closely integrated with services performed in the prac- 
tice of law may they be excluded from self-employment income. (Special 
Ruling, Jan. 10, 1952, 565 CCH P. 6289) Services performed by a lawyer in 
preparing income tax returns for clients have been held to constitute practice 
of law and, therefore, not self-employment income. (Shelden v. Hobby, D.C. 
Kan. Oct. 28, 1954) 

The need for distinguishing between excluded professional income and other 
taxable self-employment income exists until coverage is extended to the pro- 
fession. This distinction is no longer important to most architects, accountants, 
funeral directors and engineers who become covered on January 1, 1955. Its 
importance to the legal profession will diminish when coverage is extended to 
lawyers. Where doubt exists as to whether income is self-employment income 
or excluded income and where it is desirable to establish coverage, the first step 
is to segregate and report it as self-employment income on the tax return. If the 
self-employment income so reported is not changed by the government within 
the three year statute of limitations it may not be subject to change when bene- 
fits are claimed. 

There are several other types of income which are excluded from the defini- 
tion of self-employment income. The law excludes services as a public official, 
including a notary public. All services as an employee are excluded because 
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most employees are covered under the rules applying to employment. Ministers 
and Christian Science practitioners are not included although they may elect to 
obtain coverage by filing a written election on Form 2031. Real estate rentals 
are excluded whether they are paid in cash or otherwise unless they are received 
in the course of a trade or business as a real estate dealer. Crop shares are ex- 
cluded as rent where the amount is dependent on the quantity of the crop pro- 
duced. Payments for the use or occupancy of rooms or space where services are 
rendered to the occupant are treated as self-employment income. The operator 
of a hotel, boarding house, apartment house, tourist home, parking lot, ware- 
house, or storage garage receives self-employment income. Such income is not 
excluded as rent because services are rendered to the occupant or customer in 
addition to the use of space. 

Self-employment income does not include interest on investments, most divi- 
dends or gains or losses from the sale of property unless such property is held 
for sale to customers in the ordinary course of a trade or business. The same 
rules apply in determining whether a person is a dealer for purposes of the self- 
employment tax as would apply in determining whether he is a dealer under 
the income tax rules applicable to the capital gain and loss provisions. In this 
connection, the Social Security Division sometimes applies the so-called single 
transaction rule. Under it, a single transaction does not constitute a trade or 
business. The number of transactions required to constitute a trade or business 
is a question of fact in each case. In one interesting case an applicant attempted 
to obtain social security benefits by claiming that he was in the business of 
playing poker. He introduced evidence showing that he had paid rent for a 
poker table in 1951 and 1952 and had won considerable money playing poker 
in those years. The court held that he had not established his income from these 
sources as earnings from self-employment, and his gambling operations were 
not counted in determining his insured status. (Pahl v. Hobby, D.C. Wash. E. 
Dist. N. Div., Oct. 1, 1954) 

A person may have self-employment income from several sources. If he has 
more than one trade or business the gains and losses are combined to arrive at 
total self-employment income. The loss in one business will be offset against 
the gain in another. Net loss carryovers of other years are not considered in 
computing self-employment income for the year. If a person is an employee 
and is also self employed during the year, the self-employment tax is paid on 
whatever portion of the self-employment income does not exceed $4,200.00 
minus the salary earned. If husband and wife file a joint income tax return, it 
is necessary for each to make a separate computation of the self-employment tax 
if both have income from self-employment. If there is a true partnership, the 
wife’s share of the partnership income may obtain social security coverage for 
her. 

Farmers have some special problems in the computation of their income from 
self-employment. Income from the operation of a farm is treated as self-em- 
ployment income. It is proper for a farmer to include such items as taxable 
patronage dividends, agricultural program payments, taxable commodity credit 
loans, refunds and rebates of deductible expense items, prizes and awards on 
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farm produce or livestock, crop damage payments, the value of merchandise 
received in exchange for farm products, and proceeds from the sale of standing 
crops if not sold with land held over six months. For farmers who are trying 
to earn maximum benefits it is equally important to know that certain income 
and losses are not to be included in determining net income from self-employ- 
ment. Some of the principal excluded items are rents whether paid in cash or 
crop shares; gains or losses on sales of animals held for draft, breeding or dairy 
purposes regardless of how long held or whether raised or purchased; gains or 
losses from sale or trade of depreciable property regardless of the holding period; 
gain or loss from sale of standing crops sold with land held for over 6 months; 
certain gains on cutting of timber or on sale of timber or coal held more than 
six months. Self-employment income does not include gain from the sale of 
land or capital gains or losses such as gain or loss on sale of investment property 
or on a personal residence. 

Cash basis farmers whose gross income is below $1,800.00 for any year have 
an important election to make in reporting earnings. They may elect to report 
50% of their gross income up to $1,800.00 as self-employment income. If 
gross income exceeds $1,800.00 the farmer must compute his net earnings, but 
if his net income is less than $900.00 he can elect to report $900.00. The base 
earnings established under this option will not exceed $900.00 per year but it 
will enable a farmer to retain his coverage even in poor crop years. The time 
for making this election is when the farmer files his federal income tax return; 
however, the present Bureau rule is that either the taxpayer or his legal repre- 
sentative may file amended returns at any time during the 3 year statute of lim- 
itations and make this election. There will be many cases where this rule will 
permit survivors of self-employed farmers who are not otherwise covered to 
obtain benefits by filing amended returns and electing the gross income method. 
If you represent the estate of a cash basis farmer who died in 1956 but failed to 
get coverage in 1955, consideration should be given to filing an amended 1955 
return to elect coverage under the gross income rule so that his survivors can 
obtain benefits. 

Cash basis farmers have some interesting opportunities with respect to their 
self-employment income. Suppose a cash basis farmer raises $20,000.00 worth 
of wheat in 1955 while he is operating a farm. He sells $10,000.00 worth in 
1955 and stores the rest. He retires and moves to town late in 1955 when he is 
66 years of age and leases his land to a tenant for the year 1956. He sells anr 
other $5,000.00 worth of his 1955 wheat in March, 1956. Does the sale of 
this carried over wheat in 1956 constitute self-employment income in 1956? 
If it does, it would give him the minimum 6 quarters of coverage required to 
qualify for benefits. Proceeds from the sale of such carried over crops will be 
treated as self-employment income under the present position of the Social Se- 
curity Administration. A further problem arises as to whether the income from 
sale of such wheat in 1956 will preclude the retired farmer from collecting his 
benefits for the year. It will not unless he performs substantial services in farm- 
ing during 1956. There are important social security advantages in reporting 
farm income on a cash basis. These advantages should not be overlooked by 
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farmers at the time they elect whether to report income on the cash or on the 
accrual method. 


BENEFITS 


The principal types of benefits payable under the law are the retirement bene- 
fits to covered workers and their dependents at age 65 and survivors’ benefits 
payable to the surviving spouse, children or parent of a deceased worker. A 
lump sum death benefit up to a maximum of $255.00 is also payable to the 
survivor of a deceased worker. None of the benefits are payable except upon 
application to the Social Security Administration. The payment of monthly 
benefits due prior to filing an application is generally limited to the 12 months 
period prior to the date of application. In the case of the lump sum death bene- 
fit the claim must be filed within two years after death. The timely filing of 
claims is important to avoid unnecessary loss of benefits. 


The amount of benefits in each case is based on the covered person’s. primary 
benefit. This benefit is determined from the worker’s average earnings over a 
certain period of time. Most benefits are now based on average earnings after 
the year 1950. In order to allow for persons who were not covered until the 
1954 act was passed, the law permits a drop-out of four years in computing 
average earnings. It is this provision, for example, which permits a farmer or 
farm worker to compute his average earnings starting with Jan. 1, 1955. The 
years 1951 to 1954, inclusive, are dropped out because they are zero earnings 
years as far as such persons are concerned. The 4 year drop-out provision applies 
to persons who first become eligible for benefits after August, 1954, or have 
14 years of covered work after June, 1953, or meet certain other requirements. 
After a person has had five or more years of covered work, one more year can 
be dropped out. 

Covered persons who become disabled for an indefinite period of time can 
avoid reduction of their average earnings due to their disability. Application 
should be made to freeze the earnings account of a disabled person so that fu- 
ture benefits will not be reduced or lost. No benefits are payable by reason of 
the disability but the disabled worker’s rights to old age and survivors benefits 
can be preserved for the future. 

The right to social security benefits is not transferrable or assignable. They 
are not subject to execution, levy, garnishment or other legal process or to the 
operation of the bankruptcy law. (Sec. 207 SSA) The law intends that the 
benefits be paid for the direct and immediate benefit of the insured person or 
his survivors or dependents. 


COMPUTATION OF BENEFITS 


The actual computation of social security benefits is a complicated problem 
in many cases because of the different formulas that may apply. Alternative 
formulas apply in some cases depending upon the time of retirement and the 
amount of earnings computed by different methods. The 1954 formula is a 
simple one and now applies in the case of most persons retiring in 1956 and 
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later years. It uses 55% of the first $110.00 of average monthly wage, plus 
20% of the remainder up to $240.00. For example, a person who retires with 
an average monthly wage of $110.00 is entitled to a benefit of $60.50 per 
month. If that person is married and has a spouse age 65, his benefit is in- 
creased by one-half making a total benefit of $90.80 per month. It would cost 
$16,000.00 or $17,000.00 to purchase an equivalent joint and survivor annuity 
from an insurance company at age 65. 

Maximum benefits under the 1954 formula are based on $350.00 per month, 
or $4,200.00 per year, so that the maximum primary benefit is $108.50 com- 
puted as follows: 

55% of $110 $ 60.50 
20% of $240 48.00 


$108.50 











The maximum benefit payable to a retired person and his spouse over 65 would 
be $162.80 (114 times $108.50). Maximum benefits to any family on any 
worker’s account are limited to $200.00 per month. Minimum benefits payable 
to a retired worker or to a single survivor are now $30.00 per month. 


Social security benefits are not subject to income tax. This enhances their 
value even to persons with substantial other income. It is a mistake for anyone 
to overlook the importance of the benefits and the financial advantage in plan- 
ning to obtain them. I am sure that many of you have clients over 65 who re- 
tired and quit farming in 1955 who would now like to qualify for retirement 
benefits. By continuing their farm operations into 1956 they could have ob- 
tained the minimum 6 quarters of coverage which would have entitled them to 
benefits. It is still not too late for them to qualify. A person is never too old 
to pay the tax and obtain the necessary coverage to qualify for benefits. Cover- 
age can be obtained either by working as an employee in covered employment 
or through earning self-employment income for the required time. 

For persons who are 65 years of age or older and for those who are approach- 
ing age 65, the 1954 amendments offer a once-in-a-lifetime opportunity to ob- 
tain an annuity at a bargain price. For those who were already retired under 
the act the opportunity comes through increases in benefits compared with prior 
law. For those who were not previously under the act, there is an opportunity 
to obtain a substantial annuity by earning as little as six quarters of coverage. 
This is true in the case of farmers and farm workers and other persons to whom 
coverage was extended on January 1, 1955. For example, a farmer or farm 
worker who is 65 years of age or older before July 1, 1954, can obtain coverage 
by earning self-employment income or covered wages during the year 1955 and 
the first two quarters of 1956. A farmer of retirement age who was covered 
in 1955 and who has earned coverage in 1956 by April 1, 1956, is eligible to 
retire immediately and apply for benefits starting on April 1. As proof of his 
1956 coverage he needs to show a gross income of $800.00 in 1956 and agree 
to use the 50% of gross income method in the event his net income for the 
entire year 1956 should be less than $400.00. 
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His starting benefits will be computed based on his 1955 earnings divided 
by 18 to allow for the minimum six quarters of coverage. After he files his 1956 
income tax return and computes his earnings and self-employment income for 
1956, his average earnings for the two years can be recomputed. Any increase 
in benefits due him will be paid retroactively to the date of retirement but not 
to exceed twelve months. He will be subject to the loss of benefits if his income 
exceeds $1,200.00 in 1956 as explained later in this discussion. 

The number of quarters of coverage required increases to two years for per- 
sons becoming 65 between July 1, 1954, and June 30, 1955. The coverage re- 
quirements increase by one year for every two years thereafter until June 30, 
1970. After that date the normal ten years or forty quarters of coverage will 
be necessary for retirement by persons becoming 65 years of age. 


RETROACTIVE COVERAGE 


Coverage has been extended retroactively to certain deceased workers who 
were not fully insured at the time of death. Survivors of deceased veterans may 
be entitled to benefits by virtue of retroactive amendments in the law. Veterans 
are now entitled to wage credits of $160.00 for each month spent in active 
military service starting with World War II and ending on April 1, 1956. It is 
possible that there are surviving dependents of such veterans who have over- 
looked filing benefit claims. 

Workers who died after June 30, 1940, and before September 1, 1950, be- 
came fully insured under the 1954 amendments if they had six quarters of cov- 
erage or more prior to death. The 1954 law makes monthly survivors insurance 
payments possible for their widows, children, or dependent parents, if all other 
requirements are met. Under prior law there were many cases where more than 
six quarters of coverage were required. The retroactive reduction in coverage 
requirements now makes the survivors of such workers eligible for benefits. 


WORKING AFTER RETIREMENT 


Many persons want to continue working after age 65 either as employees 
or in self-employment. Such persons may earn up to $1,200.00 per year with- 
out the loss of any benefits. If earnings exceed $1,200.00 per year from work- 
ing throughout the year there is a loss of one month’s benefits for every $80.00 
earned in excess of $1,200.00. After earnings reach $2,080.01 or more for the 
year there are no benefits payable unless one of the exceptions apply. One of 
these exceptions applies to persons 72 years of age or older. After age 72 bene- 
fits are paid without regard to current earnings. The other exception is not 
based on age but is based on wages received and services performed. No benefit 
is lost for any month in which earnings from wages are less than $80.00 and 
no substantial services are performed in self-employment. This rule permits a 
retired person to work a few months each year and yet receive benefits for those 
months of the year in which he earns less than $80.00 in wages and performs 
no substantial services in self-employment. If total earnings for the year are 
less than $1,200.00 no benefits are lost. For example, a retired person could 
work three months of the year for $400.00 per month and lose no benefits be- 
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cause his total earnings did not exceed $1,200.00. If he worked three months 
and earned $2,400.00 but worked no more during the year, he would lose only 
three months’ benefits. 

For self-employed persons who want to retire and receive benefits, the sub- 
stantial services rule is important. This rule permits a retired self-employed per- 
son to receive any amount of self-employment income without loss of benefits 
provided that no substantial services are rendered to the business by the retired 
person. For example, a farmer age 65 who wants to retire might remain in 
partnership with his son and share in the farm profits after retirement without 
loss of benefits if he performs no substantial services in connection with the 
partnership activities. The presumption is that substantial services were pet- 
formed and the burden is on the claimant to show that any services performed 
were not substantial. Reg. Sec. 404.416. No fixed rules or standards on what 
amounts to substantial services are fixed either in the law or regulations. As a 
practical matter it is advisable to check with the Social Security Administration 
to determine what administrative rules are being applied at the time on sub- 
stantial services questions. In the case of directors’ fees, a 25 hour a month rule 
has sometimes been applied. If the director’s services do not exceed 25 hours per 
month he is not considered to have performed substantial services in that month. 
It should be remembered that the substantial services rule applies only to eligi- 
bility for benefits. The tax on self-employment income is payable whether sub- 
stantial services are performed or not. There are probably many retired self- 
employed persons eligible for benefits who have never applied. They may be 
entitled to benefits under the substantial services rule without regard to the 
amount of their self-employment income. 

APPELLATE PROCEDURE 

Any claimant who is dissatisfied with the initial determination of his social 
security benefits by the Bureau of Old Age and Survivors Insurance may either 
request a reconsideration by the Bureau or he may request a hearing before a 
referee of the office of the Appeals Council. This request must be made within 
six months from the date of initial determination or within three months from 
the date of a reconsidered determination. The referee holds the hearing at which 
a stenographic record is made. The referee may decide the case or he may refer 
it to the Appeals Council in Washington for decision. If the claimant is not 
satisfied with the referee’s decision he may request that it be reviewed by the 
Appeals Council. This request may either be granted or denied in the discre- 
tion of the Council. If the request is denied or if the decision of the Appeals 
Council is unfavorable, the claimant may seek a court review of the decision 
by instituting a civil action in the United States District Court of his residence. 
The action must be filed within 60 days of the denial of request for review or 
notice of decision by the Appeals Council. The time for filing the action may 
be extended by the Appeals Council upon a showing of good cause. This is not 
a lucrative field of law practice. The maximum attorney fee for representing a 
claimant is $10.00 unless a higher fee is approved by the Social Security Ad- 
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PROPOSED CHANGES 


At the present time there is pending in the Senate H.R. 7225 which was 
passed by the House last year. This is the bill extending coverage to self-em- 
ployed lawyers, dentists, veterinarians, naturopaths, chiropractors and optome- 
trists. The bill does not include doctors or osteopaths in its present form. An 
amendment to the bill would establish a more liberal basis for computing bene- 
fits for farmers. It would permit farmers to count their gross earnings up to 
$1,200.00 per year provided that annual gross income exceeded $400.00. This 
gross earnings option would also be extended to farm partnerships. It would 
replace the 50% of gross income option available to farmers under present law. 
It would make it easy for any farmer to establish a $1,200.00 per year base in- 
come without regard to the profitableness of his farm operations. 

Still to be considered by the Senate Finance Committee are the proposals to 
reduce the retirement age for women to 62 years and the payment of benefits 
to the disabled at age 50. Also to be considered is the proposal to increase the 
tax rates this year. Another proposal would clarify the definition of farm rents 
to treat as self-employment income crop shares received by an owner or tenant 
who participates to a material degree in the production of the crop. This would 
enact into law the present rulings on crop sharing arrangements. 


CONCLUSION 
The Social Security Administration says there are three times for action: 


(1) If you are disabled before 65; 

(2) When you are 65; 

(3) Ifa worker in your family dies. 
For persons not presently covered the action should precede these three times 
if it is to be of any benefit. The lawyer should know enough about social se- 
curity to advise when benefits may be available and to help in planning to get 
them. 


MR. LAWYER— YOUR TIME IS MONEY! 
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WHIP LASH INJURIES* 


By WILLIAM P. WILLIAMSON, M.D. 
of the University of Kansas Medical Center 


Members of the Kansas Bar Association and friends: I am flattered and 
pleased to be asked to come here, but a little bit scared because of the subject 
that has been given me. I am really not well qualified on this subject because 
I am not sure I understand it myself. It is something that a lot of doctors dis- 
agree on. Perhaps what I might say will be prejudiced. I shall try to give you 
the other side. I am sure that three physicians who speak to you today might 
see the same patient and honestly give you three entirely different opinions. 
Such is medicine. I don’t want to steal the next speaker’s thunder by reminding 
you of the frequency of automobile accidents these days, except to caution you 
that it can happen to you. One out of every ten (10) persons driving a car last 
year was involved in a wreck. Thirty-eight thousand (38,000) were killed. 
One hundred thousand (100,000) were totally and permanently disabled, and 
I mean medically disabled, not legally. Over a million (1,000,000) injured. 
How many law suits came out of that? Lots of them. Sometimes the dead ones 
aren’t the ones that trouble we doctors, or you lawyers, but sometimes those 
who have the minor and insignificant injuries continue to complain of pro- 
longed disability to the doctor and the lawyer, and some of the more fatal ones. 
So we are going to talk a little bit today about whip lash injuries. 


First, I should like to whip through a few slides here not to make you anat- 
omists but to get you familiar with a few structures we shall be discussing. I 
shall have to leave this microphone, and if you don’t hear me, you shout and 
I will outshout you. 


In the neck we have mainly three (3) types of structures. The soft tissues 
mostly muscles and fascia which is like a ligament, bony structure, and nervous 
structure mainly spinal cord. With the whip lash injury it is possible that all 
three (3) may be damaged. To review some of the muscular structure we shall 
whip through these slides as quickly as possible to show you the muscles of the 
back which are great big massive things well competent to stand the strains of 
heavy lifting. Next slide. We have the spinal muscles, the. trapezius muscle. 
The spinal muscles radiate down the shoulder blade which are painful when 
you are driving and tired. Next slide. These are muscles all the way up and 
down the spine that follow the muscle pattern. Next slide. Deep down we 
have many smaller muscles; and I'd like to point out one thing. We might point 
out the occipital merves which are the sensory nerves at the back of the head, 
which are coming through to the base of the skull and may. cause—we will 
mention that later. Next slide. Deep down in the neck it is more complicated 
generally, more muscles, so you see the massive strength in the back of the 
neck. When you look at one of the wrestlers, you can see that. Next slide. In 
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this slide you can see the neck, the more common area, the jugular vein, the 
larynx, voice box. Next slide. But, they are rarely involved. I am simply try- 
ing to show you man is complicated with a bunch of these occipital nerves which 
come down here (indicating), and the different nerves come up to involve the 
front of the skull, and these radiations of pain which are important to the 
doctor to attempt to determine whether they are organic to follow nerve pattern. 
So much for the muscles. 


The muscles help support the spine and move the head and neck, and have 
no other real function. The bone has other functions, that of supporting the 
skull and that of supporting the spinal cord. The neck has several different 
vertebrae rather complicated structure, but necessarily I have the vertebral body 
with the channel showing through which the spinal cord goes which protects 
that cord from damage. Next slide. This slide shows the entire spinal cord 
down to about here, and the cord sends additional nerves way down leaving 
the cord or the nerve roots. These nerves may be pinched in the spine by our 
old friend, herniated disc. Next slide. Here’s a vertebral body with the spinal 
cord sending out nerve roots. The spinal cord joins the base of the brain here 
(indicating) at the medulla, and the serious injuries of course are not seen by 
us. They are fatal. It causes a total paralysis of breathing, thus a dead patient. 
You see also nerves leaving each vertebral level. Next slide. Each of these 
nerves has a set distribution which the doctor knows, but the patient doesn’t 
often know unless he’s been very well trained, and I'd like to state what you 
always see in the books is not always anatomically correct. Next slide. X-rays 
may show bony damage and helps complete examination of a dislocated neck 
with the vertebrae shoved forward at the vertebral joint lock which produces 
paralysis in both arms and both legs. Next slide. These are treated orthoped- 
ically and is reduced—this corrects bone damage, but does not necessarily cor- 
rect a spinal cord damage. Next slide. Here simply is an example of herniated 
disc, how it pinches the nerve. These are patches of cartilage (indicating) which 
bulge throughout and pinch or compress that nerve. This causes a distinct type 
of pain going to a distinct location and which the neurologist or physician may 
be sure of his findings. Next slide. Herniated discs in the neck are not as com- 
mon as in the low back, and not only may they compress a nerve root, they 
may also compress a spinal cord and may be a very serious problem. Next slide. 
X-rays can also lie, or shall we say confuse. Pardon me. Vertebral bodies some- 
times show a narrow inter space. Anything can have possible rupture of the 
disc, and prolapse backwards. Here is an arthritic cartilage (indicating). This 
is not due to recent trauma. This is an old one which the patient never had 
symptoms. Had he had a ruptured disc one space lower, the X-ray would or 
could not show that. Some X-rays could show pathology had been there a long 
time. Pathology showed no symptoms, yet may not show pathology causing 
real and logical troubles, so the X-ray is not the final court on the decision on 
the patient. Next slide. The a. p. view of the X-ray doesn’t tell us anything. 
Next slide. So, one view does not always suffice. We can gain more informa- 
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tion by introducing a foreign material that shows on X-ray, and doing a Myel-o- 
gram. Here is a Myel-o-gram on that previous patient (indicating) where there 
is a ruptured disc. These defects are sometimes more apparent than real and’ 
can be misleading. Next slide. This is simply an operative photograph of the 
spinal cord of a ruptured disc. You probably cannot see this one has been of 
long standing to produce a degeneration of the spinal cord and a sort of 
shrunken area there that looks like “May West”. That is all of the slides. You 
are now a qualified expert anatomist. (Laughter) 

What is the whip lash injury? What happens to the patient? Certain things 
happen anatomically. Certain things happen emotionally, and certain things 
happen medically, and certain things happen legally. All of that put together 
is known as the whip lash syndrome, and the lawyer is right in the middle of 
it. I have personally not ever seen a so-called simple whip lash injury yet, that 
didn’t have an attorney. (Laughter) It is true that, as a neurosurgeon, I do 
not see the routine simple ones. The ones that I see have had prolonged medical 
care, have not gotten well, or they wouldn’t be coming and represent a tough 
problem medically and legally. It is notoriously a chronic syndrome. Very dif- 
ficult to treat. Difficult for the doctor to evaluate and for the courts to decide, 
does he, or doesn’t he have disability. 


I should first like to say that we have no trouble determining the diagnosis 
or the treatment of the serious injuries. We may have trouble curing them, but 
we are sure about the broken necks. We are reasonably sure about the ruptured 
discs. We are not so sure about the whip lash injuries. We cannot demonstrate 
evidence on X-ray after damage to the bone and, in the vast majority of them, 
the neurologist cannot organically find spinal cord or nerve involvement. Yet, 
here is a patient who by his statement has been disabled a year, has terrible 
headaches, his neck is stiff, he can’t sleep at night, he has nervous things well 
up in his stomach, he can’t stand the children any more, his children hate him, 
his doctor is breathing down his neck making him feel worse, his lawyer is 
breathing down his neck making him feel worse, he is sick. Yet the actual 
competent doctor can’t find much wrong with the guy and so tells him he 
doesn’t have anything much wrong because some of them get well the day the 
settlement is made. 


Now, this is a hard syndrome to evaluate, and it starts out with organic in- 
jury. Usually rather simple injury. Fifty-seven (57) per cent of them occur 
with a patient who is stopped at a stop light waiting for the light to change and 
wham, someone rams them from behind who was watching some sweet thing 
on the corner at about thirty (30) miles an hour. The patient is unguarded, his 
neck snaps. Whip lash. He sees stars. In the first place he is terrified. Some- 
thing exploded and hit him. He is confused and dazed, has pain in his neck. 
The people come asking how are you, the sirens are whistling, the cops ask how 
are you, it is an exciting event. They may, or may not, be taken to the hospital 
at the time. They say I am not hurt, just a bruise, and scared. They go to the 
hospital, they have a pain in their neck, so the intern X-rays the patient in the 
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neck. He comes back to the joyous news you have nothing, everything is fine. 
You have just sprained your neck. Everything is rosy. The secondary pain starts 
in after the patient has gone home. The next day the neck hurts worse. We. 
have, not had a serious injury. We ate talking about the mildly injured, not 
the ones broken anatomically. What has happened, they have had a sprain, or 
strain, of the soft tissues. Perhaps some of those muscles were torn, perhaps the 
fascia was torn a good bit, a little bleeding, a bruise, and in the reaction those 
muscles go into spasm, “a charley-horse” shall we say. A spastic type contracted 
muscle is painful. It produces a stiff neck. If you have sprained your ankle, you 
know how it feels to go back on it. Organic disability. 


With the pain the patient becomes more and more nervous and they go to 
the physician. He can’t find anything more than a sprain and tells him to come 
back next week. By that time it is not much better. By this time the patient is’ 
mad at the doctor. Ofttimes the physician is at fault. He doesn’t really pay 
much attention to this patient. He has operations to do, more things more im- 
portant to him. More patients feel they have not gotten anywhere. They 
changed physicians about this time, and claim agents come around wanting to 
settle. Somebody tells him you better ask your lawyer about that. He says, 
“Oh God, don’t settle. You may yet get paralysis.” The next week he goes to 
bed dreaming about it. The next day the neck is tighter. (Laughter) That's 
right, the nerve tension produces a tightness of the muscle itself. The patient 
can’t relax. It has produced tension. The more pain, the more nervous and the 
more pain. Here is where the patient has to have more rest. Later on maybe 
traction for those muscles to relax them and with massage. Heat therapy, dia- 
thermy and with that he gets temporarily better, but keeps coming back. By 
this time the patient feels that he can’t really work. This thing has gone on a 
month. He goes back to the doctor and he is tired of seeing him. Really doesn’t 
give a whole lot of attention to them. He may get in the hands of old doctors 
and start the old rigmarole of shock treatments, and this doesn’t help either. It 
suffices to say this is the syndrome which tends to be very chronic. Physical 
therapy helps temporarily, but the pain continues. Now, ordinary sprain like 
an ankle or ordinary fracture of the bone will heal, in spite of the doctor. Again 
six (6) weeks, two (2) months, three (3) months, but at a year this patient 
with a whip lash injury may still be screaming with pain. She has now changed 
seven (7) doctors. The lawsuit aggravates this problem. They may have an 
honest competent doctor trying his best to get her nervousness straightened out 
to give her reassurance, to give her proper treatment, and they may also have 
an honest competent lawyer who is happy with their complaints suggesting 
more that they might develop, or have, and here this oftentime causes, and 
logically so, some feeling between the medical and legal profession. One is 
trying to make them better and one is trying to make them worse, and these 
patients don’t get any better. 

Now, finally they come to trial and specialists are asked to examine these 
patients and determine disability. First, do they, or don’t they have a broken 
neck. X-rays are taken and the inter space is shown to have arthritic spur. One 
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doctor says that the disability from the injury caused it. The next doctor, equally 
competent, says that has been four (4) or five (5) years ago and probably has 
nothing to do with it. Then they examine the patient. One doctor reports much 
muscle spasm. Immobility of the neck also, and gives a fifty (50) per cent 
disability on the basis of chronic strain, or sprain. The next doctor may note 
that while the patient took off his clothes, he moved his head and neck around 
quite well. He may find professed tenderness at this one spot, but happened 
to notice they are tender all over, while he is pushing the leg he is pushing with 
the other hand and the patient didn’t notice it. Surprising to say the competent 
neurologist has some tricks up his sleeve and sometimes can tell about patients 
whose only complaint is pain. 

I should like to point out to you that a pain is a subjective symptom. We 
just have the patient’s word for it. There is no objective way to verify the pres- 
ence or density of that pain. We cannot hook up wires and have it register on 
the dial, ten (10) pounds of pain. There are two elements of pain. That which 
the patient is suffering in pounds or degrees, the way the patient reacts to his 
pain. This is the show he puts on. How bad he says it hurts, how much he asks 
the doctor for medicine, how much he says he can’t sleep. Interesting enough, 
pain sometimes obtain for a patient sympathy from their mates, escape from the 
hardships down at the office, even the kids tip-toeing around quietly at home 
to help the sick patient. It gains sometimes narcotics, alcohol, and sometimes 
considable green stuff on the settlement. So these elements all can influence 
the patient’s pain and the way he reacts to it, and of course herein is what is so 
hard for every doctor to evaluate on every patient because every patient is dif- 
ferent in the way he reacts to his pain which is part of his personality and his 
background, and the pressures that are on him in this modern life. 


Every patient differs and the doctor has to determine what is real. Part of the 
pain is organic. Later on much of it becomes functional, and later on we find 
a positive evidence of out-and-out hysteria and therein we can find few of them 
with organic disturbance, nerve damage. Rarely do we find a ruptured disc. In 
these patients we have a terrible neck where they can’t sleep, are nervous and 
totally disabled. Actually some of their headaches have organic background 
in that the muscle traction of the occipital nerves up here (indicating) is the 
type that they have radiation of pain in the back of the head, headaches, but 
headaches are such a common symptom of nervous disorders. It is said sixty 
(60) per cent of people have headaches, and the most common type is nervous 
tension headache. The characteristics of that is like, after a long trial, the neck 
is tight and you get headaches back here (indicating). I have them too. These 
are aggravated by whip lash. Now, I think really all I have done is confuse you, 
and that is the state that I am in. 


I am prejudiced, I think, towards feeling that the majority of this syndrome 
is function. It started with a sprain, it ends up with psychoneurosis. Most of 
them, the serious ones have a law suit pending. I have never seen one improve 
while the lawsuit was pending. I don’t follow them after they are through. I 
haven’t yet found a herniated disc in one of this type of syndrome. It is hard 
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to say, I am sure that there are certain doctors who will tell you that the entire 
syndrome is organic. They will strain their eyes to find a little bit of change 
on those X-rays, or to emphasize the spasm of the muscles and the tenderness 
which of course can be functional. Some doctors are misled, but by the numb- 
ness, the tingling, and weakness, and you know the functions of the nerve is 
strength and sensation, and as to the tests you must have the witness’ co- 
operation in order to have his opinion. You have to have the patient subject 
to response. This becomes a little unreliable and a little treacherous, and 
some of the doctors aten’t up on the details of neurological examination. 
Sometimes they differentiate between the nerves involvement and functional 
disability. Suffice to say that personally I think that the majority of the chronic 
whip lash syndrome is functional. The fact that a lawsuit is pending doesn’t 
help the patient.at all. Oftentimes makes them worse, and the doctors aren’t 
really doing right by these people. They lose interest in them, they can’t help 
them. The patient is nervous, the lawyer is pestering him, he is going to get 
called into court. There is just nothing happy about the whole thing and par- 
ticularly because the patient hounds the doctor until they get so disgusted they 
change doctors. So, doctors are going to tell you the whip lash injuries are 
chronic sprain with stretching of the nerves, arthritic spurring, and total dis- 
ability, and the competent doctor may say I find nothing wrong with this man. 

I am sure, however, that there have been occasions when the two lawyers 
didn’t agree. Even so, you can’t always hold this completely against the doctors 
because it is a difficult problem to evaluate, a difficult problem to treat. In each 
case there is a careful history taken, careful examination, history of the back- 
ground of the patient must be made and care that the patient honestly reports 
to the doctor what he thinks the situation is, and I don’t want to see any whip 
lash injuries. Thank you, gentlemen. (Clapping) 


Mr. FRED L. CONNOR: We have about five (5) minutes for questions. Do 
any of you have questions to ask Doctor Williamson. 

Voice: Doctor, now you distinguish between the herniated disc, is that your 
opinion that was always traumatic in origin? 

Doctor WILIAMSON: Herniated disc is not always traumatic as far as a 
distinct injury. If you can consider normal wear and tear of the vertebrae being 
trauma, which actually it is, then I think it is traumatic. It may also be de- 
generated. So here again you will have to hedge and be more specific about the 
individual case. 

Voice: Does spinal anesthesia or that type of action have anything to do 
with the whip lash injuries? 

DocTror WILLIAMSON: Probably no, except, maybe one in a million. 

VoIcE: What was that question? . 

Doctor WILLIAMSON: Does the spinal anesthesia have anything to do 
with the development of syndromes of whip lash injury or ruptured disc. No, 
is the answer. 

Voice: Doctor, did you find in a large percentage of whip lash injuries 
there is a large pre-existing arthritic condition? 
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Docror WILLIAMSON: The question is, is there a pre-existing arthritis. 
Oh, perhaps in half of them you may see some changes some doctor may stress 
on the X-rays, and certainly half of the patients over fifty (50) if you take 
X-rays of the neck you will see arthritic spurs, so I don’t necessarily place any 
emphasis on the arthritic spurs. I do think it takes months for such to develop, 
and it is also true that large arthritic spurs can damage spinal cord or nerves that 
wouldn’t have been damaged in the absence of the arthritis. 

Voice: About the complaints which are oftentimes over a long period of 
time? 

Doctor WILLIAMSON: Often the arthritic spurs carry over a period of 
months. This always comes back, if such and such didn’t cause it, did it aggra- 
vate it. That really puts the doctor on the spot. The nature of arthritis, it can 
be degenerative. I don’t think the trauma decreased his age or degeneration. 
With the trauma there can be extrusions of the arthritic spurs. There, I think 
the local arthritic spurs would have to be caused, or aggrevated, by the trauma. 
Certainly the trauma doesn’t produce the rheumatoid or infectious type of ar- 
thritis. 

VoIcE: Would concussion cause this condition? 

Doctor WILLIAMSON: Concussion may occur along simultaneously with 
whip lash injury. The concussion is acceleration or deacceleration of the brain 
in relation to the skull. I’d rather reserve this to Doctor Sergerson. He is not 
going to agree to anything I have said so far anyhow. (Laughter) 

VoIcE: Doctor, how conclusive is the finding of the Myel-o-gram? 

Docror WILLIAMSONS The Myel-o-gram is not one hundred (100) per 
cent accurate. There can be false negatives with a false lateral herniated disc, 
and I have certainly operated on patients with a good—with a negative Myel-o- 
gram, when I have been certain of the diagnosis. One can be much more certain 
of the diagnosis than he can on the Myel-o-gram. There also can be a false- 
positive Myel-o-gram with errors in the false defection of these old arthritic 
spurs. There are some courts that used the Myel-o-gram to determine whether 
the patient does, or doesn’t, have a ruptured disc, and I personally feel the 
Myel-o-gram to me is about eighty (80) per cent accurate. My clinical exam- 
ination—please forgive me, I am not trying to brag, I think would be ninety- 
five (95) per cent accurate. 

Voice: What bad after effects, if any, are there from the Myel-o-gram? 

DocTor WILLIAMSON: Question is, are there bad effects from a Myel-o- 
gram. With proper technique there should be no permanent after effects from 
a Myel-o-gram. There may be a temporary post spinal headache. There may 
be exaggeration of the patient’s traumatic neurosis which we will hear about, 
but I have never seen it produce paralysis or lesions. I think the Myel-o-gram 
is safe in permanent disability cases, and in non-legal cases we have no legal 
difficulty with it at all. 

Voice: I'd like to get one further idea on your effort. Your own clinical 
diagnosis there I have in mind one doctor says under no condition does his 
patient undergo a Myel-o-gram. Some say they would rather bear the irijury, 
rather than go through it again. Do I understand this ninety-five (95) per cent 
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clinical diagnosis you can in your opinion diagnose that thing without— 
(interrupted ) ' 

‘ Docror WILLIAMSON: True extruded disc. Now, objective sense with 
nerve involvement. 

VOICE: Most cases are not true? 

Doctor WILLIAMSON: This is not the whip lash injury, no. A Myel-o- 
gram is done specifically for the diagnosis of herniated disc, and true extruded 
discs with objective sense of nerve involvement did produce a distinct clinical 
picture that can be observed or could be. In these known herniated discs there 
is no trouble,—someones I can’t be naturally that sure. 

Voice: In other words in those you have to have a Myel-o-gram? 

DocrTor WILLIAMSON: Yes, that’s why I use the Myel-o-gram routinely at 
every disc. I’d have to disagree with the doctor who says the Myel-o-gram should 
not be done. That can be backed simply by the thousands of Myel-o-grams that 
are being done by thousands of neurosurgeons, and if that weren’t done you 
wouldn’t find that many stupid neurosurgeons. It is true that certain techniques, 
or that in the use of the Myel-o-gram the best of techniques are painful. A 
proper Myel-o-gram properly done should not be unduly painful. No nerve 
damage should ever be caused, although this is conceivably possible. 

Voice: Doctor, you place a good deal of emphasis on proper Myel-o-gram— 
the Myel-o-gram being properly done. Now how generally professionally do 
the doctors engage in that type of examination? 

Docror WILLIAMSON: Any test done to a patient should be properly done. 
Maybe I emphasized that too much. I personally have to say that I think the 
Myel-o-gram should be done by a specialist. Most Myel-o-grams are done by 
neurosurgeons. Many neurologists should and do Myel-o-grams. In some cases 
radiologists themselves do the Myel-o-gram and the neurosurgeon or neurologist 
is not there. This, I personally don’t agree with, because if I have to operate on 
the patient, I have to be assured of the lesion. I want to see it fluoroscopically 
because studying it fluoroscopically to me is worth more than those films. I 
can have films sent to me out in the state for my opinion and here’s a question- 
able defect. I have to say I don’t know. I didn’t see it fluoroscopically, so films 
are sent in with the wrong physical level, or for instance sub-dural space, some 
Myel-o-grams are poorly done. This can and does occur. As to who should do 
them, I don’t know, but certainly the man who is treating the patient and doing 
them routinely is going to do them better than the man who does one every 
six months. 

Voice: Doctor Williamson, will your department examine workmen’s com- 
pensation cases and will you testify by deposition? 

Doctor WILLIAMSON: Yes, and no. We don’t like too much medically— 
in medical work because it is time consuming, takes long reports, the patients 
are not very happy with their physicians, and one or two lawyers—one of two 
lawyers is not very happy, and we have to go to court at times and we have things 
that are more important, interested in at least, sick patients, operative schedules, 
and so forth. I think most of us do recognize our obligation, however, to pa- 
tients and the legal profession. I have never refused to go to court when called 
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on. A patient I have taken care of previously—because for me to accept the care 
of that patient thereafter, it is my certain responsibility. When called by an 
attorney who asks me to see a case, I must admit I ask if I have to go to court, 
and if I must see the case for the purpose of going into court, and I refuse to 
see that case because I can say as a doctor I am obligated to see a patient for his 
physical illness, but I don’t have to see him for the purpose of testifying. We 
do see a number of patients for the insurance carriers because they have agreed 
to not call us into court and have agreed to take our detailed reports and the 
commissioners also. So, we do see cases for the insurance carrier in which we 
automatically have an understanding. I see patients occasionally for the attorney 
for his information, if he will not call me into court. There is sometimes bicker- 
ing when you give a deposition—well, he usually talks me into it, but I don’t 
like it, no. 

EpiTor’s Note: For another question answered by Doctor Williamson, in 
part, see page 350. 


BRAIN INJURIES* 


By JOHN A. SEGERSON, M.D. 
Neurologist, Menninger Foundation, Topeka, Kansas 


Mr. Chairman: I shall preface my remarks by saying I think I have never 
been more proud of my profession than I am today. Certainly Doctor William- 
son is a brave man to confront such learned and distinguished barristers as 
yourselves with a topic so difficult as “Whip Lash Injuries” which he has 
handled so well. I am sure Doctor Modlin, who follows me, is a prize on 
“Traumatic Neurosis.” I think about the bravest of all would be a speaker 
who would talk on brain damage as the topic. Brain damage defies definition, 
or at least I can’t define it yet. It is one that confronts the medical profession 
probably as frequently or more so than it confronts the legal profession. 

The brain as you might guess can be damaged in countless ways. It can.be 
damaged by infection, and it can be damaged by simple changes of degenera- 
tion in the tissue, and also of course can be damaged by trauma or injury. This 
last subject is the one on which I intend to direct a few remarks. In so doing I 
belie the fact that traumatic brain damage is more really and properly the subject 
for the neurosurgeon so that Doctor Williamson in his later answering of 
questions may have some questions that are raised by what I say. 

I should like to start the discussion on brain damage by pointing out two facts. 
One of them is the fact that the individual who suffers damage under trauma 
goes into that trauma with whatever he has, if he has damage from the brain 
from other causes he comes out of it or of the trauma with damage to the brain 
of the same sort, and finally or furthermore the incident after trauma is an 
event which we describe and talk about in fixed terms as a period of happening 
in atime. Yet, from the clinical standpoint the matter of damage to the brain 
is a matter which occurs over a longer period of time in the period of recovery, 
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or degeneration, or repair, and therefore what I have to say although I talk 
with this shorter period of time, the matter of brain damage, the matter of de- 
fining and describing just what happened to the individual in the terms of brain 
damage of course must be assessed over a period of longer time than a week, or 
day, or hour of the incident. May I have the first slide please. (Indicating) 


I should like to just in an oversimplified list point out a few of the types of 
damage that occur when the head has been injured. To classify the head in- 
jury—it is defined I think, or separated into two general types. The closed head 
injury which is meant the head has been injured, but the bone, the bone itself 
has not been opened, lacerated, separated, fractured, or broken into pieces. Now 
one may have a head injury and in fact most head injuries, those that happen 
to all of us every day, occur without any brain damage. One walks down the 
cellar and hits his head against the stairway. He may suffer from immediate 
pain, but from most standpoints there is no brain damage in most events. One 
may have, however, with a closed injury this matter of concussion. Now I don’t 
know what Doctor Williamson defines as concussion, but we have in the medi- 
cal literature a term, concussive syndrome. Yet, we are in the position of having 
the term described—it is exceedingly difficult, even the best pathologist who 
may look at a brain and study it closely, or microscopically, rarely if ever finds 
any findings that come forth with the diagnosis “concussion”. That is which he 
can say without any question about it this man has had concussion. I have an- 
other slide which I hope defines concussion, but I should like to point out con- 
cussion is a difficult term even from the medical standpoint. Closed head in- 
juries of course can produce hemorrhage. 


The hemorrhage can overlie the cranium, or bony vault, or lie under the 
scalp. It may lie beneath the skull in the membranes which cover the brain. 
Some ate called sub-dural and it lies in the outside. The parenchymatous lies 
within the substance of the brain itself, and finally in the closed head injury 
one may have a contusion which is a simple bruise of the brain matter which 
with a matter of deceleration or acceleration of the head the brain is forced 
foreward or backward or sideward wherein the brain tissue is bruised against the 
bony vault within which it lies. There are obviously other distinct analyses of 
closed head injuries, but in the main these cover them. The general term is open 
head injury by which one has a simple linear fracture from the clinical stand- 
point. This type of fracture should probably belong to the closed head injury. 
Rarely does it produce anything more than a linear spread of bony tissue. A 
compound fracture means the bone has been broken and is exposed to the out- 
side air, so there has been a break in the skin and scalp. The bone fracture is 
now exposed to the outside air and therefore the tissues beneath it which of 
course is unusual situation in the normal head. A simple compound fracture 
I have used here arbitrarily and simply means the bone can be broken and ex- 
posed to the outside air and can be compressed or depressed in a simple fracture. 
Simply means that the bony fracture has been pushed beneath the bone and now 
rides on the brain and can cause real and difficult symptoms thereafter as well 
as at the time. 
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The comminuted fracture is a breaking up of bone into multiple pieces, and 
some of these pieces can be depressed and finally penetrating the injury and 
penetrating the brain as some object like a knife or bullet when the object has 
entered into the brain tissue. May I have the next slide. I have here a colored 
film to wake those up who have already drowsed and will point out the brain 
can be broken down into certain functional areas. When the brain is injured in 
these areas the type of damage produced in the human, or animal, is likely to 
comport in some way to the strip that is damaged, that is this red strip here 
(indicating) which is the so-called motor strip where movements, at least some 
movements originate. When this area is damaged frequently the symptom pro- 
duced is that of weakness or difficulty in movement. Here, the sensory strip 
(indicating) where sensations arrive at the cortex of the brain, and when this 
area is damaged there are often disturbances of sensation. Here is the visual 
cortex where and when damage is done we frequently have difficulty seeing. 
With field vision loss such as the individual may not be able to see, that is but 
half of his field of vision, and here is the temporal lobe (indicating) where 
there are various sets of functions about which we know something these days, 
but I am not going to elaborate on it. There is a great and important part of 
the brain which Doctor Williamson presented which carries the respiration, 
blood pressure, heart rate and so forth (indicating). These too can be damaged 
in the head trauma and often are. Next slide, please. 


Since I can’t define the term brain damage I should like to point out there 
are some signs, some clinical conditions in the presence of which one can be 
certain that there are brain damages. The first of these I think is unconsciousness. 
Now where the seat of consciousness lies we don’t know, but certainly con- 
sciousness is a proper function of the intra-cranium of the brain somewhere and 
when struck unconscious a person can assume there has been brain damage from 
something. Hemiplegia is a term referring to weakness over some side of the 
body, the fist, the arm, or the leg. When that condition exists one can be cer- 
tain there is brain damage and the probabilities are of course brain damage. 
Paraplegia is simply a matter of weakness in both legs or both sides of the body, 
usually both legs, and this often occurs when the motor strip and both hemi- 
spheres have been damaged by injury. Speech loss, or loss of sounds or of the 
written word, and this we commonly call speech disturbance, and finally con- 
vulsive seizures and convulsions. It is a proper symptom of abnormality of the 
brain when this has been observed in the trauma or we can be certain of brain 
damage. Next slide. I told you I would come back to brain concussion. I do 
this humbly and with difficulty as it is a problem as far as definition is con- 
cerned. For convenience brain concussion is that syndrome which occurs in the 
presence of injury in which the patient suffers severe loss of consciousness. It 
may last for minutes, it may last for hours, it may last for days. Inevitably con- 
sciousness is resumed through a period of delirium. That is, in which the out- 
side world is distorted. People have distorted perceptions of the outside world, 
they see white elephants on the wall. There is deep unconsciousness, then 
through a period of delirium and confusion does this patient arouse and when 
aroused he should and does have, if he has what I think is concussion—a period 
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of loss of memory for the period of unconsciousness where he doesn’t remember 
actually what went on while this unconsciousness has occurred, and believe me 
there are some who do without this. There is amnesia for the period of the 
injury that may last a matter of days or weeks and frequently, however, con- 
striction gets narrower and shorter and shorter for a period of a matter of 
minutes after the accident or injury, the period of memory loss for the time 
occurred just before the injury that existed and is generally retroactive. There is 
a characteristic electro-encephalographic change when the patient is deeply un- 
conscious. One is familiar already with the stupor record of the electro-encephal- 
ogram. This condition usually improves. There are frequently periods in terms 
of personality change, memory loss, judgment and other intellectual deficits 
which are disabilities and the change is for a lifetime. Next slide. 

Now, there is another residual of brain injury that may or may not in fact 
be a matter of brain damage itself, but certainly I am sure as lawyers one will 
recognize this syndrome, the so-called post traumatic syndrome. Notice I have 
not made that post concussive syndrome. There was that time in history of 
brain trauma when all of this was not to be related to brain damage itself. I 
think the present universal feeling is that this has to do more with the emo- 
tional aspect of the trauma having little, if anything, to do with the brain dam- 
age itself as directly residual, but rather to the damage as it were to the emotion 
itself, the personality, the threat of injury, the change of self-image that may 
have occurred in the circumstances when the head injury took place, and as I 
said many of the things which the person enters into with a head injury. Now 
this syndrome is not different at all in symptoms from that which the cardiol- 
Ogist recognizes so well from people that have coronary aortic acclusions. When 
the syndrome occurs it produces headaches, nervousness, dizziness, fainting, in- 
somnia, nightmares, weaknesses, fatigability, difficult return to job, and gainful 
occupation, and so forth. Since this is more or less universal reaction of the 
personality to an injury not only of the brain, but injury to heart muscles and 
certainly of injury to others, I am sure that no peptic ulcers or ones afflicted 
with such can find the same syndrome as the late residue of the ruptured vessel 
at the side of the ulcer. The point I am trying to make is this. There are people 
who have brain damage and may have residuals that are measurable, but they 
may also have a syndrome residual of trauma which is no structural damage, 
physical damage to brain. Next slide. With that in mind then one comes to 
the question how then does the physician, shall we say measure or decide after 
the injury in fact, after the hospitalization, and even after some recovery that 
the person has had, in fact brain injury or damage, and in fact currently has 
since, and the symptoms which reflect precisely that point? Well, as I men- 
tioned to you before, if one can get a history of concussion, one can be relatively 
certain at least at the time of the injury there was a brain damage and that one 
can measure the residual as examined at the time in terms of such knowledge. 

Therefore, a careful history from the patient and I must say a careful history is 
equally important as an objective history not only those connected to the injury, 
but those who may have witnessed as incident. Of course one must as a physi- 
cian and certainly as a neurologist emphasize without any question that there 
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are neurologic signs. The careful neurologist in his examination may find a 
point to unequivocally establish brain damage. Even late and years after the 
injury, and some of those in terms of certain evidence he has brain damage as I 
have outlined here. The electro-encephalogram is helpful. It is not a diagnostic 
instrument. The electro-encephalogram is medically sound to follow this brain 
wave test. As you know as lawyers the electro-encephalogram has been a valid 
test in most jurisdictions on the injury, and currently this matter is one ex- 
tremely difficult for—well, I have in fact a brain wave test on my desk at the 
moment from a lawyer—completed at the request of a lawyer and family be- 
cause he wanted evidence from the one record whether or not any damage 
from this injury had occurred. This I think from a scientific standpoint is im- 
possible to say from one record, but one can from a serial study of the brain 
waves tell whether there has been some brain damage, and some improvement 
therefor. I think in my own mind it is only useful in, say, brain damage from a 
head injury. Psychological tests are valid tests and in some instances it has been 
shown throughout the country, if one has, say, organic damage to the brain from 
any source where the neurological and physical examination may be normal, 
where the skull examination may be normal, and the electro-encephalogram 
may be normal, and the psychological tests may not be trauma, but often it 
can show it. 

I think that I have at least tried to emphasize the point that from a medical 
standpoint alone the matter of determining damage can be very very easy. It 
can be very very easy even in relation to any specific trauma, but I think 
certainly, for the most part, when it is a legal matter, that is the reason for the 
doctor’s examination late following the head injury. It may be extremely dif- 
ficult to say whether or not brain damage exists even, and when it is determined, 
how much of this brain damage, if any, is related to head injury. There are 
certain things that need to be said. I think in terms of brain damage when it 
has been damaged and evaluated as related to the problem of disability—I 
think certainly of all the tools that we were given at birth—that that tool that 
lies between our ears is more important in terms of our usual pattern through 
life not only in the terms of gainful occupation, but in getting along with our 
fellow-man and in getting along with our own families—speech disturbances, 
it can and often is referred in terms of the personality relationships. So that, 
the individual whose personality has been markedly changed, this can be 
evidenced I think particularly from the history by those who have observed 
and protested in the changes, psychological examinations, which is a very im- 
portant residual of brain damage, which is sometimes more difficult to evaluate, 
that is in terms of usefulness of the person in his usefulness to society. Such 
changes as memory and judgment which can be his most serious disability. And 
sometimes this very factor or facet of the risidual of brain damage is by far the 
most important one, and the one which needs, as I mentioned before, evaluation 
not only of the reflex hammer, but the neurological test and sometimes the 
psychiatric tests. Oftentimes these can be related to the brain damage. I think 
my time is well up. Thank you. (Clapping) 

VoicE: Doctor Segerson, with regard to concussions of minors or young 
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people in which I believe you call it your secondary fracture of the skull. What 
is the possibility, or probability of brain damage occurring in later years from 
supposed skull tissue on the dura—I think that—( interrupted ) ? 

DocrTor SEGERSON: I think the question—as to both youth and adults who 
have had head injury with a skull fracture probably comminuted fracture or a 
compressed fracture, what is the chance of late residual to the late process that 
occurs from this injury. The chances statistically are difficult to assess, but I 
certainly think it worthy— a worthy question to indicate those who have pene- 
trating injuries, of those who have depressed fractures, some forty per cent of 
these are prone to have convulsive seizures as a residual of the head injury and 
this convulsive seizure frequently can be predicted from the serial electro- 
encephalographic study which has been alluded to in the talks in this area of 
injury with a specific type of abnormality where the convulsive seizure in this 
form and pattern conforms to the known functions of the area which was dam- 
aged so that the large share normally develop convulsive seizures from such 
injuries, and usually the convulsion conforms to the area of the brain that was 


damaged. 


TRAUMATIC NEUROSIS* 


- By HERBERT C. MODLIN, M.D. 
Senior Psychiatrist, Menninger Foundation, Topeka, Kansas 


Mr. Chairman, ladies and gentlemen: I was just asked to make an addition 
to my speech and I was noting it. Traumatic neurosis has been a respectable 
medical diagnosis. The latest official listing of illnesses by the American Med- 
ical Association and the American Psychiatric Association do not recognize it 
as a diagnostic entity. It still appears occasionally in the medical literature and 
seems firmly entrenched in legal terminology. To explain why traumatic neu- 
rosis is denied official medical recognition I must describe briefly the two com- 
ponents of our phrase, neurosis and trauma. 

Neurosis, or psychoneurosis, is much easier to discuss than to define. It is 
usually compared for semantic purposes with psychosis. A neurosis is a minor 
psychological illness. It does not severely disrupt personality functioning but 
nevertheless, may be incapacitating. Common symptoms of the neurosis are 
anxiety, insomnia, excessive worry, headaches and upset stomach, specific pho- 
bias (closed spaces or dogs or high places), obsessive indecisiveness, compulsive 
acts and rituals. By contrast, psychosis is a major disruption of personality func- 
tioning, and corresponds roughly to the legal term, insanity. The classical psy- 
chotic patient has fixed queer delusions, frequently sees visions or hears voices, 
and may be in a frenzy of destructive excitement or the depth of suicidal dispair. 
Neurosis may vaty greatly in degree, from the minor neurotic traits common to 
the majority of people, to sets of symptoms clinically definable as illness. The 
neurosis, the neurotic symptom, is basically caused by unconscious psycholog- 
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ical conflict of some sort, and the symptom is an evidence that the personality. 
of the patient is in.a state of upheaval and disequilibrium. : | 

Perhaps I should say a few words about this concept of unconscious conflict. 
since it is so basic to psychiatric thinking. 

Dynamic psychiatry rests on several principles, the most important of which 
is the concept of the unconscious mind, hypothesizing a conscious layer of the 
mind in contact with reality and capable of judging, thinking, learning and. 
controlling and adapting the behavior of the human organism of which it is a 
part. There’s also an unconscious layer of the mind inaccessible both to the 
possessor and the untrained observer. In this unconscious stratum reposes re- 
pressed and forgotten memories, painful experiences, unacceptable desires, anti- 
social strivings, and powerful emotions. 

Through modern dynamic psychiatry we learned that the ideas and emotions 
of the unconscious mind are held in check—repressed, and do not usually come 
to the conscious layer of mental activity. Nevertheless, the unconscious in subtle 
ways influences the behavior of the organism. One might ask why it matters 
whether conscious or unconscious processes motivate the individual. 


It is because the processes of which we are conscious can be influenced by 
appeals to reason, by argument and exhortation, by success and failure, by re- 
wards and punishments. Consequently, that part of the personality which is 
determined predominantly by conscious processes has the capacity to adapt 
flexibly to external realities and to learn from experience. To the extent, there- 
fore, to which conscious processes govern our lives we are free, free to learn 
and to go in wisdom and understanding. Such freedom indeed is the only psy- 
chological freedom which psychiatry recognizes; and it is the essential core of 
normality. In contrast to this, those thoughts, feelings, behavior and personality 
traits which are determined predominantly by unconscious psychological pro- 
cesses are for that very reason rigid and inflexible. Precisely because the de- 
termining forces are unconscious they cannot be swayed by argument or reason, 
by exhortation or persuasion, by appeals to feelings or to loyalty, by rewards or 
punishments. Consequently, to the extent to which behavior is driven by un- 
conscious forces it can learn nothing from experience and can never develop 
or change or grow. In the truest sense of the word, it is enslaved. 

That is why the relative role of conscious and unconscious psychological 

processes in human affairs is perhaps the most important single fact that can 
be determined about human personality, human behavior, and human institu- 
tions. : 
Neither conscious or unconscious processes ever operate separately. A mix- 
ture is always at work; and the distinction between normality and neurosis is 
relative rather than absolute. The more predominate is the influence of con- 
scious forces, the more normal the behavior, the more predominate the uncon- 
scious drives, conflicts and emotions, the more neurotic the behavior. 

A neurosis, then, a set of neurotic symptoms which are uncomfortable and 
handicapping, is evidence that irrational, unconscious mental conflict is pro- 
ducing psychological upheaval in the patient. Development of an incapacitating 
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neurotic reaction depends on two factors, a personality weakness or predisposi- 
tion to break down, and some stressful situation in the environment to which 
the patient reacts by getting sick. Some people do not grow and mature so suc- 
cessfully as others and these immature, psychologically defective persons are 
prone to adjust abnormally to difficult life situations. Most of these people are 
psychologically weak or inadequate in only certain areas of functioning, and 
these sensitivities are largely the result of specific experiences during childhood 
and adolescence. A girl reared in Victorian prudery may have great difficulty 
adjusting to the sexual aspect of marriage. I saw such a patient recently who 
became so ill on her honeymoon that she had to be hospitalized. A boy reared 
by a harsh, punitive, restrictive father may have trouble with bosses and super- 
visors the rest of his life. Both of these persons may function well in many areas 
of human endeavor but be susceptible to stress in specific areas suggestive of 
their past difficulties and conflicts. 

This brief discussion of predisposition or susceptibility to stress leads to the 
second word of our topic, trauma. Trauma means injury from external sources 
and the phrase, traumatic neurosis indicates that a neurosis has been precipitated 
in a patient by accidental or traumatic means. Neurotic illness in many persons 
develops gradually over a period of weeks or months, and the stress to which 
these patients are reacting may be long standing, as exemplified by an unsatis- 
factory marital relationship, increasing pressure of work or a chronic physical 
illness. Some neuroses seem to be precipitated by a single severely stressful ex- 
perience such as an overwhelming fright, the unexpected death of a relative, or 
sudden rejection of a fiance. 

The so-called traumatic neurosis is presumably an abnormal psychological 
reaction to bodily injury or severe fright caused by accident. In the majority of 
cases the physical injury is minor or non-existent and the resulting nervous re- 
action seems out of all proportion to the injury. 

Just why is the trauma in traumatic neurosis? Since neurosis is a strictly psy- 
chological reaction it follows that the trauma is psychological. With the possi- 
ble exception of brain injuries, physical injury itself does not cause neurosis. 
Physical injury and psychological strain may result from the same accident, and 
physical injury may subsequently produce unconscious neurotic conflict. Pa- 
tients may have a severe neurotic reaction to the loss of a limb or a disfigured 
face or a period of excruciating pain, but in each case it is the psychological 
meaning of the injury to that individual which lights up a neurotic process. 

Most amputees are not overtly neurotic. Those who are have for some reason 
been unable to adjust mentally and emotionally to their physical handicap and 
have become burdened with an additional neurotic handicap. 


I promised at the beginning to explain why traumatic neurosis is not a sep- 
arate diagnostic entity. The reason is that a neurosis is a neurosis, no matter 
what the precipitating cause. Two brief case illustrations may clarify this idea. 
Mrs. P, a twenty-three year old recently married woman whose husband was 
attending theological seminary, and it seemed to her that her future life was 
going to be that of a minister's wife. She sttended a class in psychology during 
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the course of the semester. The class visited the local state hospital once and 
there was a patient or a soon to be patient, suddenly became stricken with panic 
attack. She became nervous, weak, her hands trembled, she was helped outside 
of the room, and she collapsed. She was revived, and taken home that evening. 
That evening she began to feel foolish about the whole affair. The following 
week the class went back to the hospital. This time she did not accompany them, 
but at the exact time she began to have another attack. She was in quite a severe 
state. In the second case a Mr. A, thirty-five year old married man, who was 
driving his car across a long bridge and coming toward him was another car 
weaving back and forth between the two lanes. Our driver did not know what 
to do, there was no shoulder, and he brought the car to a halt, and sat there in 
a panic fascination while this car crashed into him. He was bruised and had hit 
the steering wheel, however he had quite some difficulty in getting out of the 
cat because his legs were so weak they would hardly hold him. Traffic was 
tied up, a policeman came, statements were taken about three minutes after the 
accident, the patient fainted, and he was revived and taken to emergency hos- 
pital and then sent home three months later. Later he was so incapacitated by 
tension, insomnia, anxiety, obsessive preoccupation, that he had to quit his job. 
In each of these cases the onset of the disability was abrupt and presumably the 
trauma was approximately the same. The first patient entered a claim for dam- 
ages. The first patient had no one to blame but her own predisposition to a 
neurotic reaction. The second patient obviously had a similar predisposition of 
neurotic breakdown. He had quite a traumatic experience, but in addition to 
his predisposition he had the fact of negligence on the part of a citizen. This 
fact makes another difference to the law, the lawyer, and the plaintiff, but not 
to the medical concept of neurosis. 

In both the medical and legal literature on traumatic neurosis another phrase, 
compensation neurosis, appears regularly. The connotation of this phrase is 
often not flattering to the patient to whom it is applied. At times it is used 
almost as an epithet with the implication of money grabbing. Of course, the 
concept of compensation neurosis is medically unacceptable, although the basic 
idea is not completely invalid. Psychiatrists prefer the term, secondary gain; it 
seems to us a more accurate explanation because it is applicable to all neurotic 
states. Most patients who develop neurotic reactions on the primary basis of 
an unconscious psychological conflict discover inevitably that there is a certain 
perverted value in illness and frequently they are prone to exploit it. They may 
find themselves recipients of all sorts of attention, sympathy and gratification, 
not easily available to a person in good health. They may discover that they 
prefer special diets, need to eat at odd times of the day or night, require special 
sleeping arrangements, cannot be left alone, are unable to entertain themselves, 
must spend long hours in bed, or are unable to pursue gainful employment. 

A patient I saw recently has been neurotically incapacitated intermittently 
for several years. Because of a sensitive stomach she thinks she needs a special 
diet which her doting mother is happy to prepare. Because of her headaches the 
TV has to be turned off at times. To cheer her depressed mood frequent com- 
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pany is necessary. Because of fatigability she is unable to help with the house- 
work although in the evening she often enters spiritably into a game of cards. 
Through her legitimate neurotic illness this patient controls and dominates her 
family, fashions her own environment and, in some ways “never had it so good.” 
In other obvious ways she is very much the loser. This is secondary gain. The 
primary gain of the illness is that the outbreak of symptoms, although painful 
and incapacitating, helps maintain psychological equilibrium during stress. The 
secondary gain comes later as the patient finds some compensations in his dis- 
abled state. Both primary and secondary gain ate unconsciously determined, 
but secondary gain may have elements of conscious motivation. 

One of the obvious goals of secondary gain is monetary compensation for 
the injury. The law has established that illness, suffering and incapacity en- 
titled the legitimate plaintiff to compensation in the form of money, since it 
is our unversal medium of exchange. The patient suffering from neurotic in- 
capacity precipitated by a sudden accident may usually be considered a legitimate 
plaintiff. The secondary exploitation of a wealthy defendant is another matter 
and unfortunately it is relatively easy to rationalize. This capacity of the neurotic 
to be even more neurotic for practical purposes is one realistic fact of human 
psychology we must all recognize. 

Davidson discusses the compensation problem in these words: 

In some patients the desire for cash compensation may be the major, though 
usually unconscious, force in keeping the symptoms alive. In workmen’s com- 
pensation cases, the financial award is usually small and doled out over a long 
period. In tort actions, the compensation could be large (in the patient’s fantasy 
the sum might amount to tens of thousands of dollars) and is usually paid in 
one lump sum. Psychologically, there is a considerable difference in the dy- 
namics of the desire for compensation in these two groups of cases. In the 
workmen’s compensation case, the weekly award is usually much less than the 
claimant had been earning, or could be earning, so that the dollars-and-cents 
value of the neurosis is negligible. However, the money has potent symbolic 
value. The weekly compensation check, flowing in steadily regardless of how 
early the patient arises or how hard he works, is a comforting symbol of security. 

The psychiatric examiner for an insurance company may testify that a desire 
for compensation is a primary motive sustaining the patient’s symptoms. On 
cross-examination he may be asked: 

If this worker had no symptoms, he could earn Sixty Dollars ($60.00) a 
week at his regular job. His maximum compensation is Twenty-Five Dollars 
($25.00) a week. If, as you say, desire for money is the prime factor here, how 
do you explain his election to remain ill at Twenty-Five Dollars ($25.00) a 
week rather than to earn Sixty Dollars ($60.00) a week by getting well? By 
any rational arithmetic the decision of course is inexplicable. Actually, however, 
the patient gets more than Twenty-Five Dollars a week; he gets sympathy and 
attention; he avoids a possibly disagreeable job; he has the assurance of a steady 
income regardless of what happens to him. Furthermore, the motivation is 
rately anything as simple as an uncomplicated greed for money. Some claimants 
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derive unconscious satisfaction out of punishing the employer. Some have lived 
for years in fear of losing a job, and the weekly compensation check is satisfy- 
ingly independent of employment fluctuations. 

In tort actions, the mechanism is somewhat different. Here the possible 
cash award may look to the patient like a veritable fortune. A Thirty Dollar 
($30.00) a week laborer dreams of getting, perhaps, Fifty Thousand Dollars 
($50,000.00) and damages. That will set him up in his own business. He de- 
velops the fantasy of “being his own boss” and of the snowballing earnings 
which his business will yield. He usually allows, in his own thinking, for the 
persistence of his disability. If, for example, he has a hysterical paralysis fol- 
lowing the accident, the fantasy includes a picture of himself sitting in a wheel- 
chair as he operates his own business. This concept is essential to preserve his 
sense of his own honesty. Unless the wheelchair were a permanent part of his 
future, the large cash award could not be justified. This differentiates him from 
the malingerer. 

The idea is prevalent that once compensation is paid, the symptoms vanish 
and the neurosis is cured. This may occasionally happen, but I personally know 
of no such case. If the patient has a neurosis, the unconscious turmoil and con- 
flict are not so easily disposed of. The desire for compensation, being a part of 
the secondary gain, is not the core of the neurosis. 

This vexing problem of compensation may be clarified by a couple of case 
illustrations: 

Miss B was driving in Kansas City from out state with a friend, about a 
twenty-five old school teacher. She went to make a left-hand turn at an inter- 
section. Startled, she looked back and saw a car bearing down on her. She knew 
the car was going to hit her. The car hit her left rear wheel and the car hit the 
curbing shaking both girls up a little bit. The police were called, statements 
were taken, and the patient not knowing what else to do went with her friend 
to a hotel, went into a state of nervous tension, and claimed the doctor had to 
be called. The next day she started to drive home instead of attending the con- 
vention. Two days later they got the car fixed without much difficulty. On the 
drive home our patient noticed that she had difficulty keeping on the road. She 
almost drove off the road one time. She almost hit a culvert. Finally she had 
to stop the car, shaking, losing contact with reality, everything seemed dim and 
hazy. She got out of the car and started walking down the road. Her friend got 
her and put her in the back seat. The patient laid there for awhile in a daze and 
she finally began to focus on her pocketbook and in a few moments began to 
recognize the interior of the car. She made it home and saw the family physi- 
cian. I saw her about five months later with a chronic neurotic problem. 

The second case is a fifty-year old man who was driving in a small town in 
Oklahoma. He was driving across four railroad tracks that ran through the 
town. The car stalled with the front wheels on the tracks. He said he had 
flooded his engine. This was just at dusk and suddenly to his horror there was 
a locomotive. He sat there gripping the wheel. The train hit the car and nudged 
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it off the tracks but did not hurt him or his wife. They took a hotel room, and 
then the train home the next day. He felt rather sore, belching, and went to the 
doctor. The doctor found nothing wrong. After three weeks he went back to 
work. He felt shaky all over, weak, and fatigued, had trouble keeping his mind 
on his job, appetite poor, developed nightmares, and felt very very much out of 
control. Again, I saw him for the first time about six months after this injury, 
with a well established incapacitating injury—neurosis. He had to quit work. 
I am talking compensation. The point is neither of these people had any thought 
about suing, such thing never occurred in their minds, but in both cases the cars 
were fixed by the insurance company and that was the end. So, compensation 
does not play a legitimate part in our neurosis or in otherwise compensation 
cases because it is of the secondary gain that may be employed in this patient 
who is in a sense taking advantage of his neurotic situation, or as so often hap: 
pens has been talked into taking advantage of it by other people including both 
doctors and lawyers. 


Here are two contrasting cases: 


I saw a patient some time ago, a forty-year old plasterer who sustained a fall 
from a scaffold. He had damaged one heel, cracked the bone. The thing seemed 
to heal pretty well. He had shooting pains in both legs. They were weak; at 
night while in bed they would draw up in spasms. He was incapacitated because 
he couldn’t use his legs. He was seen by a local physician, a neurologist. His 
physician gave him a pat on the back. He would walk downtown a matter of 
three or four blocks, play checkers with the boys, but he was tired out, gave 
out quickly. The background of this man is he has always been an inadequate 
human. He didn’t get through the eighth grade. He has worked as a laborer. 
Not very smart, not very ambitious, not very intelligent, never been a driver. 
Never bothered to get married, lived with his widowed mother, he has been 
dependent and an inadequate character. While he was a baby he was taken 
cate of by a somewhat doting father who never demanded very much of him. 
He was always sympathetic of the boy’s aches and pains. After the father died 
he was mothered by his mother up to the time I saw him at age forty. He always 
exploited his brother in various ways bothering him for money and so on. This 
man’s personality is exploiting people. At the moment it happens to be the 
insurance company, and I think he is very unable to take care of himself. He’s 
never really been able to take care of himself, and he has learned in his passive 
slow going way to exploit others. Another condition, in contrast, a man poured 
hot tar on his right arm while painting a cement cistern. Secondary infection 
set in. He was hospitalized two weeks. The burn was not severe. The infection 
cleared up nicely, but when I saw him he had residual weakness in his arm, 
limitation of motion, resisted physiotherapy, and shortly before the accident his 
second wife left him. He had remained after a year at the age of fifty-five. Then 
his second wife left. His youngest son went to Korea, youngest daughter got 
married, he was left alone in the house, he has several children all married. He 
roamed from one child to another, but belonged nowhere. Finally he got a job 








348 The JOURNAL 


On a construction gang and became nervous, tense, restless, and he went to see 
a psychiatrist. Five times he found a job. It was not easy to keep up with the 
younger men. Well, this was the setting when the accident occurred. Now, at 
this time he finds a disability convenient. Not in the terms of monetary gain, 
but here again was a man because of a variety of circumstances to break down, 
to exploitation in a symbolic attempt to get somebody else to do something 
for him. 

Now, the problem of malingering which I am not prepared to speak. This 
was what I was asked to speak about five minutes before I began. Now, ma- 
lingering is a conscious deliberate attempt at fraud. I don’t know that I ever 
have seen a case, and I think you will find most psychiatrists will say the same. 
I don’t think you can expect much help from psychiatrists in defining a case 
of malingering because we are not—well, I think to prove a man who says he 
has a paralyzed limb, is not the doctor’s job. It should be done by camera and 
motion pictures, and I have been in such cases which it was proved definitely 
that this particular individual was secretly working with a construction gang 
on a ten-story building. Of course I couldn’t prove by looking at the man in 
the office and as he was wearing a back brace. We can look at the man sup- 
posedly who has a paralyzed limb and say there is nothing organically wrong 
with his limb, it is not nearly so easy of course to say this is not a hysterical par- 
alyzed man. This malingering is much more a difficult thing, and by looking 
at the man and talking with him, we can’t do it. The man who is going to 
malinger—he is usually pretty good at it. He is an accomplished liar. As far as 
we are concerned a malingerer is—are sick people. When we come across the 
occasional man who tries to live by fraud of this sort, fraud involving supposed 
damage to his body, this possesses fascinating psychological problems for us. 
This is not neurosis, but this is a warped human being. 

I'd like to summarize my remarks by pointing to some of the difficulties the 
psychiatrist, or at least this psychiatrist has in reconciling his experience and 
concepts with those of the law. It seems to me there is a basic conflict between 
psychiatry and the law which I find difficult to grasp but which is in part ex- 
emplified in the subject matter of traumatic neurosis. One facet of this conflict, 
as I see it, is that the law has developed its own concept of human psychology 
and its own ideas of why people behave. the way they do. This psychology of 
the law is a common sense psychology of ancient vintage and clashes at many 
points with the somewhat more accurate, scientific, dynamic psychology on 
which modern psychiatry is based. 

Another facet of the conflict is the law’s seeming insistence on black or 
white, all or none, yes or no. There are exceptions to this and shades of grey 
are occasionally acknowledged by courts. However, I have been nonplussed 
many times when testifying in court of—or before a workmen’s compensation 
commissioner when asked, “Does this man have a traumatic neurosis?”; and I 
have attempted today to explain a few of the reasons why that is a difficult 
question to answer. 

In some cases the patient was making a fairly stable adjustment before ex- 
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periencing, for him, a severe psychological trauma, following which persistent 
neurotic symptoms incapacitated him. In such cases it is relatively easy for me 
to state that the patient has a neurosis, that he has not previously to my knowl- 
edge had a similar reaction, and that the onset of symptoms coincided with the 
accident which occurred on such and such a date. This adds up to the legal 
concept of traumatic neurosis. 

In a second group of cases the trauma is simply the straw that breaks the 
camel’s back. In a case I saw this week the twenty-nine year old social worker 
experienced the following: 

In December, her supervisor who had guided her in her work for three years, 
announced he was leaving the social work agency for another job. This was a 
distinct loss to the patient who had become quite dependent upon him. In Jan- 
uary this twenty-nine year old inhibited woman had her first experience of 
sexual intercourse and afterward was suffused with shame, guilt, sexual arousal, 
hope and other tumultous emotions. In February she learned that the man she 
loved was seeing other women. In March she was told her new supervisor would 
be a woman with whom she had got along poorly for years. In April she fell 
down a flight of stairs, spraining her ankle, bruising her arm and sustaining a 
bump on the head, sufficient to give her a headache for forty-eight hours. In 
May she has a full blown traumatic neurosis—or does she? What shall I say 
to the workmen’s compensation commissioner? 

In a third type of patient, the history indicates repeated neurotic reactions to 
a variety of life experiences. In one instance a man was medically discharged 
from the Army in 1944 because of psychoneurosis. In 1947 his wife announced 
she was pregnant and shortly thereafter he was admitted to a veterans’ hospital 
with a depression. In 1950 his wife left him and he went on a drunken spree 
which landed him in the hospital with a broken leg. In 1953 his family doctor 
referred him to a psychiatrist because of nervousness and insomnia. In 1956 he 
was hit iri the back by a mallet swung by a careless fellow worker, and became 
so pain-wracked, tense, anxious and emotional that he could not work. In this 
case the severe predisposition to react neurotically, and the large factor of sec- 
ondary gain must be taken into account. What is the proper compensation here? 

In a final group of cases, the inadequate, dependent, chronically exploitive, 
the secondary gain aspect almost obscures the possible diagnosable primary 
neurosis. 

Human behavior is complicated and at times baffling. The motivations for 
behavior, normal or neurotic or multiple, intricate and often hidden. The psy- 
chiatrist and the lawyer are both struggling for better understanding of the 
complex human organism in its individual and group functioning. The psy- 
chiatrist reaches for more scientific truth, the lawyer for more social justice. 
These two words, truth and justice, are sometimes difficult to reconcile since 
they spring from widely differing frames of reference. If we can improve our 
interprofessional communication of mutual problems and expose ourselves to 
cross-fertilization of useful ideas the results are sure to redound to the benefit 
of the people we both serve. (Clapping) 
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Mr. FRED L. CONNOR: I can assure Doctor Modlin this is just exactly what 
we had in mind in the scheduling of this medical panel. We have hoped we 
may have doctors again back at our meetings. We hope that they will see fit 
to invite some of the leaders in our profession to explain what we are attempt- 
ing to do in certain lines. Now, we are ready for questions. 

VoIcE: This question could perhaps be answered by either Doctor William- 
son or Doctor Modlin. The neurosis that is generally accompanied with whip 
lash injuries, would that be classified—would it be generally classified as what 
we legally call traumatic neurosis? 

Docror WILLIAMSON:* I had the advantage of hearing him (indicating 
Doctor Modlin). He didn’t hear what I said, and I think as an unprejudiced 
speaker he should answer that. To put him straight I did say that many of the 
complaints, Doctor Modlin, and findings are functional. Many of them are 
hysterical. They may have had an organic basis in a sprain or strain originally, 
and at the time I see them I feel much of their complaints and findings are 
functional, that psychoneurosis is a part of the illness and that I can’t cure them 
nor can I testify how much of their complaints is either. That is what I said. 

Docror Mop.tin: I agree. I'd like to point out one thing about my talk 
and the cases I presented. I had only limited time and perhaps for my own sake 
as well as anybody else’s I wanted to be as crystal clear as I could in this con- 
fusing area. If you remember, I didn’t present a single case example where any 
case was a physical injury at all. I wanted the psychological aspect. This is let- 
ting you down, in the very last question, because so many of the cases we see 
are demonstrable or organic an overlay of the neurotic. Of course these get to 
be confusing. Doctor Segerson and I work together and how we do and still 
remain friends—because we have to butt heads over any head injury case. You 
see I didn’t pick just a single example of head injury because when you get into 
the concussion the personality change psychologically—is due to the electro- 
encephalogram. This gets to be no man’s land. We usually have to wind up 
saying it is organic and it is functional as Doctor Williamson just said. 

Voice: Is it entirely possible that the neurosurgeon and psychiatrist can ex- 
amine the same fellow, and one feels he is organically sound and the other feels 
he had a disability? In other words a conflict between the two findings of medi- 
cal men? 

Docror MopLin: I can make the question even more difficult. It is not 
only possible but it is an every day occurrence that two psychiatrists will dis- 
agree, one saying the case is no good, somebody is trying to get something out 
of somebody, and the other saying this poor neurotic man is being misunder- 
stood by the insurance company. (Laughter) You see, I don’t feel like apolo- 
gizing for the disagreements among psychiatrists, but it must be stated as a fact 
as a result of the rapid growth of psychiatry which is the youngest medically—its 
history goes back fifty years, and the last twenty-five years we have seen the 
greatest development of psychiatry. Psychiatry doesn’t stand on the basis the 
orthopedics or—we don’t deal with factual things like blood count or X-ray 


*Doctor Williamson’s discussion of ‘Whip Lash Injuries’’ starts on page 328 of this issue. 
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in the psychological sphere. We have nothing like that to help us. Understand- 
ing the human personality is a difficult problem. We have many ways of going 
about it. Many of the older psychiatrists who are not familiar with psycho- 
analysts are organic based in their thinking—terms, knowledge. A younger— 
(interrupted ). 

Voice: Doctor Modlin, all these cases you gave none of these neurosis what 
was the result of trauma, as to traumatic neurosis—it would not be a good term 
to apply to that person’s condition? 

Docror MopLin: I used the phrase traumatic neurosis frequently in my 
talk, then after starting out to say there “ain’t no such thing.” In the official 
diagnostic list we do have to communicate with each other. Its usefulness is 
strictly limited in my concept. A traumatic neurosis is a neurosis which has been 
precipitated in a human being by an accident. 

VoIcE: Is the term “mental anguish” used at all by psychologists? 

Doctor MopLin: I think it is a term used more in ordinary everyday 
speech, may be used more by the lawyer than the physician. I don’t think it has 
any subtle, or psychological significance that—I know people can suffer emo- 
tionally when they call it mental anguish. 

VOICE: It is a term that doesn’t have any particular use as a psychological 
term? 

Docror Mop iin: I think not. Many aspects of life make one suffer. That 
isn’t particularly being neurotic. 

VoIcE: Doctor Modlin, in the cases in which you foresaw a certain form of 
theory, or treatment; does that treatment only waylay or make dormant the 
condition, or does it do away with the thing that predisposes, or the event that 
triggered it? 

Doctor MopLin: The question is, what is the effect of psychiatric treat- 
ment to neurosis and psychosis? Does it alleviate the present condition and 
return the patient to where he was before he got sick, or does it remove the 
whole predisposition? In other words does the treatment—is it a permanent 
cure, or alleviate the cure? I know of a man with a repressive psychosis who, 
after a certain time, the case came in with a specific event which the doctors 
say triggered it off. Well, psychiatric treatment has a long way to go before 
it is effective as we would like it to be. The answer is, does it do anything, or 
everything I mean in some patients who are upset over some specific life prob- 
lem. If we can help them to satisfactory solution to that problem, we and the 
patient are satisfied. We stop there. It means three years from now the patient 
may get upset again if he comes against another stress. In another case where 
the patient has a prolonged neurotic reaction, we think that a more thorough 
going treatment—may be something as prolonged and complicated as psycho- 
analysis where the patient may be seen two or three times a week, two or three 
years. In other patients you can help them over the immediate problem and 
they will get back toward normal. This doesn’t guarantee they won’t have an- 
other breakdown—just as your family physician will treat you and cure you of 
pneumonia, this doesn’t mean you won't get it next year. 
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REPORT ON THE CANONS OF ETHICS 


By JUDGE PHILBRICK McCoy* 


Eprror’s Note: This “Report to the Profession” tells the status of a considera- 
tion of a reappraisal of the Canons of Professional and Judicial Ethics made by 
the Special Committee on Canons of Ethics of the American Bar Foundation. 
Because of the great interest in this subject, it was offered for publication in the 
Kansas Bar Journal. 

It is axiomatic that the general welfare of the legal profession and the indi- 
viduals who make it up depends in large measure on good public relations. It 
is equally true that the adherence to the accepted ethical standards of profes- 
sional and judicial conduct is essential to the maintenance of our good relations 
with the public. 

For fifty years the legal profession in the United States has looked to the 
American Bar Association for authoritative statements of the standards which 
must govern the conduct of the lawyer in his practice and the judge on the 
bench. These statements are now found in the Canons of Professional Ethics, 
first adopted in 1908, and the Canons of Judicial Ethics, first adopted in 1924, 
as amended from time to time. But all such Canons are of little value unless 
they reflect the constantly changing facts of current professional and judicial 
life. As Chief Justice Stone once said: “Before (the Bar) can function at all 
as the guardian of public interests committed to its care, there must be appraisal 
and comprehension of the new conditions and the changed relationships of the 
lawyer to his clients, to his professional brethren and to the public. That ap- 
ptaisal must pass beyond the petty details of form and manners which have 
been so largely the subject of our codes of ethics, to more fundamental con- 
sideration of the way in which our professional activities affect the welfare of 
society as a whole.” 

In 1954 the Directors of the American Bar Foundation established a special 
Committee on Canons of Ethics to formulate a long-range plan for making 
such a reappraisal of the existing Canons, both of Professional and Judicial 


*Chairman of the American Bar Foundation Special Committee on Canons of Ethics and a Presiding Judge of the 
Superior Court of Los Angeles County, California. 








354 The JOURNAL 


Ethics. The establishment of this committee resulted from a consideration of 
the Report by the Survey of the Legal Profession by Judges Phillips and McCoy 
published in 1952 under the title “Conduct of Judges and Lawyers.” The mem- 
bers of the Special Committee and their Research Specialist on the staff of the 
Foundation have devoted endless hours to the work assigned to them. It is 
expected that a plan for the proposad study of the Canons will be adopted and 
that adequate financing will be arranged in time to get the study under way 
before the middle of this year. 


While the task of devising a plan for such a study is itself formidable, the 
object to be attained presents a challenge worthy of the best efforts of the whole 
Bar. The Bench and the Bar must take an active interest in what is sought to 
be accomplished. In 1933 a committee of the American Bar Association wrote: 
“From time to time suggestions have been made that it would be well for the 
American Bar Association to consider the advisability of adopting an expression 
of its views concerning the governing principles of legal ethics. . . (The draft- 
ing of the Canons adopted in 1908) was not an endeaver to formulate a state- 
ment of general principles or to make a philosophic subdivision of topics ac- 
cording to a lawyer’s several relations to others; it was neither comprehensive 
or exhaustive; it was largely illustrative and applicable to such illustrative sit- 
uations. It is undeniable that a more comprehensive but concise statement of 
the general principles of proper professional conduct can be formulated.” 


Such a statement may well be the end product of the present undertaking. 
The Special Committee is also considering the criteria likely to be used in draft- 
ing the new canons or standards. It is quite likely that the study will produce 
a three-fold statement, (1) of ethical standards based upon general principles 
of morality, (2) of rules of conduct beneficial to the work of the legal pro- 
fession but not predominantly moral in character, and (3) a statement of 
standards to be enforced in disciplinary proceedings. 


At the moment the Special Committee is concerned with a plan for a study 
of the Canons of Professional Ethics. It is also charged with formulating a plan 
for a comparable study of the Canons of Judicial Ethics. It now seems probable 
that the final plan for this study will not be completed until after the study with 
respect to the professional conduct of lawyers is at least under way. The Special 
Committee feels that such an arrangement will result in a substantial saving 
of both effort and expense. 
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In Memouam 


CLAUDE IRA DEPEW 


Claude Ira Depew, President of the Bar Association of the State of Kansas 
during 1954-1955, died May 15, 1956, near Marion, Kansas, when his auto- 
mobile collided with a motor truck. He was 63 years old. 


Mr. Depew served 14 years as a member of the Executive Council of this 
Association and attended the recent Annual Meeting in Kansas City as its 
immediate Past-President. 


He was born at Mill Grove, Missouri, graduated from Altoona, Kansas, High 
School in 1909 and the Gem City Business College of Quincy, Illinois, in 1911. 
He attended the Law School of the University of the Philippine Islands a short 
time and in 1914 was a member of the championship basketball team in the 
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Far Eastern Olympic Games held in Manilla, P. I. He served from 1911-1914 
in the Philippine Customs Service, with assignments in China, India and Japan. 


Mr. Depew worked in the United States Department of Agriculture, Wash- 
ington, D. C., and was Extension Secretary of the New Mexico A. & M. College 
and served as editor of the New Mexico Farm Courier until 1918 when he en- 
tered the office of the late Chester I. Long at Wichita as secretary and as a reg- 
istered law student. 


Active in the practice of law since his admittance to the Bar of the Supreme 
Court of Kansas in 1919, he was admitted to the Bar of the Supreme Court of 
the United States in 1924. He was an active member of local, state and the 
American bar associations more than 32 years. He served as President of the 
Wichita Bar Association in 1938 and was a delegate to the International Bar 
Conference at Havana in 1941 and at Mexico City in 1944. 


Married to Frances Anne Bell at Newton, Kansas, in 1914, Mr. Depew is 
survived by his wife and his parents, Mr. and Mrs. Levi I. Depew, Altoona; four 
daughters, Mrs. Guy Campbell, Salina, Mrs. John Bush, Wichita, Mrs. Marshall 
Bingham, Okmulgee, Oklahoma, Miss Jeanette Depew, Wichita; one son, Pfc. 
Spencer Depew, United States Army, Butzbach, Germany; and two brothers, 
Bob and Don, both of Altoona. 


VACATION DAYS—TIME TO THINK 


“There has to be some time in life. . . To alter our routine. . . If just a 
little trip to find. . . A different daily scene. . . Because if there is no relief 
. . . From being so confined. . . Eventually our labor may. . . Affect our 
normal mind. . . Our best prescription is to have. . . A change in atmo- 
sphere. . . To rest our weary body and. . . To keep our thinking clear. . . 
So let us not be hesitant. . . To simply walk away. . . From every wall sur- 
rounding us. . . If only for a day. . . Our progress may be slower as. . . 
We pour tomorrow’s cup. . . But we will be in better shape. . . And we 
can make it up.” JAMES J. METCALFE. 
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COMPETITION IN THE PUBLIC UTILITY AREA 
By CARL E. STALLARD 


J. INTRODUCTION 


Competition is the struggle between independent rivals for the same trade at the same 
time; im essence, a contest for trade. The essential quality of that series of acts or course 
of conduct which we call competition is that it shall be the result of the free choice of 
the individual and not of any legal or moral obligation or duty.! 

Defining a public utility, as distinguished from a private business, is difficult. A public 


*This section is written by members of the Editorial Board of the University of KANSAS LAW REVIEW. 
1. Meredith v. New Jersey Zinc and Iron Co. 55 N.J. Eq. 211, 37 A. 539 (1897). 
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utility means more than a “quasi-public” business or a “not strictly private” business. It 
is usually considered to be a business affected with a public interest. Property becomes 
clothed with public interest when used in a manner to make it of public consequence and 
to affect the community at large. However, a business is not affected with a public 
interest merely because it is large or because the public is warranted in having a feeling 
of concern in respect to its maintenance. Nor is the interest one such as arises from the 
mere fact that the public derives benefit, accommodation, ease, or enjoyment from the 
existence or operation of the business.> Business is affected with a public interest when 
the control of it would in fact be for the public good. A business thus affected with a 
public interest is subject to control for the public good.4 


II. TyPEs OF COMPETITION 


Competition in the public utility area is of two major types. One competitive force 
working within the same type of service is generally called direct competition. An ex- 
ample of this would be two bus lines serving the same area. The second is a competitive 
force working between different types of services, which is generally called indirect com- 
petition. Examples of this could be gas and electricity or railroads and airlines. 

Governmental competition, federal and municipal, can be a competitive force in either 
the direct or indirect areas. The validity of such competition has been upheld.> A suit 
by private electric power companies to enjoin a federally supported power program 
alleging that the companies would suffer from the resulting competition was dismissed.® 
The court held that the companies suffered no legal wrong entitling them to maintain 
the action. 

The regulation or promotion of both types of competition create innumerable con- 
flicts between the interested parties. Both federal and state laws and agencies are used 
to regulate the industries in an attempt to produce the best results for the benefit of the 
public. 

III. REGULATORY COMPETITION 

The absence of the risk of competition creates a reciprocal arrangement, enforceable by 
police power, between the public utility and the public. The public utility is assured of 
continued reasonable and adequate profits. The public is afforded the maintenance of 
reasonable rates and is protected from the exploration of the monopoly position. The 
exclusive license given to the public utility amounts to the consideration for the reason- 
able rates. 

It has been said that by the regulatory method, the state, through its commission, can 
furnish the regulation which competition cannot give.’ By regulation, the possible can- 
cellation of service because of competition can be avoided. Where there is complete 
freedom in the opening of new businesses or where there is a indeterminate certificate 
of public convenience and necessity, there is a possibility that the utilities would suffer 
business failures, thus leaving the public without service. The threat of no service for 
the public is a natural implication from such freedom of entry. Therefore the necessity 
for continuous service is the primary basis for regulation. 

Power to Regulate. The power of the government to regulate is a well settled law. 





Munna vy. Illinois, 94 US 113 (1877). 

. 2 and Brother v. Banton, 273 US 418 (1926 

4, Nebbia v. People of State ¥ New York, 291 US 252 | tad 
3. Tenn. Elect. Power Co. v. , 306 US eo? (193 
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Private property must submit to public control to the extent necessary in the public 
interest. Neither due process nor the contract clause of the Constitution overrides the 
power of a state to regulate as necessary for the health, safety, good order, comfort, or 
general welfare of the community.? The regulation is not confiscatory because, when the 
facts justify the exercise of the police power, the regulation does not compel a grant of 
the privileged property to the public use, but only declares the owner’s obligations already 
established. The power is limited by the same facts.!° A state has inherent power, within 
reasonable and proper limits, to regulate and control public utilities operating within its 
borders.!! The constitutionality of state regulatory statutes has been upheld.!2 


Limitations. The power of the state to regulate is limited by the consideration that it 
is not the owner of the property of the utility or clothed with the general power of man- 
agement incident with ownership, since the private right of ownership of such property 
remains and is not destroyed by the regulatory power.13 Nor can a particular class of 
corporations be singled out and deprived of the privilege to perform.!4 A business may 
be controlled in the use of its property only as far as may be necessary to secure the proper 
discharge of the duties which it owes to the public.!5 

One may consider the differences between competitive and regulated industry of small 
significance. Through a regulating commission, a state policy could allow direct com- 
petition, if found to be needed in protecting the public. Without such adjustment, there 
is a possibility an unregulated monopoly would arise and the public would be forced to 
pay its rates and accept its services. There should be a continuing concern to avoid the 
social loss of a more efficient substitute. 

It is true that generally one considers competition the life of trade.1° But in the public 
utility area, this thinking is substituted by the theory that where an existing utility is 
already rendering adequate service or can be required to do so, free competition is in- 
jurious to the public interest. However, in cases of appropriate application, competition 
could be used to preserve its incentive value if limited licensing is reserved. 


Advantages of Restricted Competition. There are a number of reasons why the single- 
ness of service by a regulated industry has replaced open competition in the public utility 
area. One such reason is that competition can be too costly. Frequently rival and spirited 
competition transforms into a cut throat variety, which leads to financial exhaustion of 
the weaker competitors, which in turn, results in consolidations and agreements as to 
rates and territories.'7 However, rate war possibilities have subsided by the Supreme 
Court holding that commissions can fix minimum as well as maximum rates in Public 
Service Commission v. Great Northern Utilities, 289 US 130 (1932). 

Another reason is that better utility commissions have appeared to act as a regulator 
and guardian of the interest of the consumer. This has provided a basis for the public 
sanctioning of single operation, even though free competition is preferred in other 
fields. This has insured the public against loss of necessary service which could result 





8. Note 2, sup 
9, Adantic Coast Line R. Co. v. Goldsboro, 232 US 548 (19 13), 
10. Hertz Drivurself Stations v. Siggins, 359 Pa. 25, 58 A. 2d 464 (1948). 
HY aan) coe, Water Co. v. Driscoll, 23 F. Supp. 795 ibe Pa. 1938). 
. Note 7, si 
13. Southw saan. } Bell Tele. Co. v. Missouri Public Serv. Comm., 262 US 276 (1922); Atlantic Coast Line 
R. Co. v. North Carolina Corp. Comm., 206 US 1 (1906). 
i* ete con and Electric Co. v. Boynton, 137 . 717, 22 P. 2d 958 (1933). 
- Note sup 
16. Sates River Bridge v v. Warren Bridge, 11 Pet. (US) 429 (1887). 
17. Chicago Gas-Light and Coke Co. v. People’s Gas-Light and Coke Co., 121 Ill. 530, 13 N.E. 169 (1887). 
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in cases of business failures. Thus continuity of service is a primary public interest which 
is served by the restricted competition. 

A third reason is that the demands of public convenience require that no more dis- 
tribution of equipment of gas, water, electricity, telephone, and mass transportation be 
superimposed upon the public than is necessary. Such limitation avoids the result of 
two or more rail lines over the same land, two or more telephone lines on the same street, 
or having to go through hostile exchanges when making a telephone call. 

A final reason has a three-fold basis and illustrates the intrinsic superiority of re- 
stricted competition as compared to open competition among public utilities. The bases 
are decreasing cost, the density factor, and the diversity factor. Fixed costs are more 
dominate than variable costs in the public utility area. There is, therefore, a tendency for 
the unit cost to decrease as the amount of business increases. The greater the compact 
of the service area, generally the more economical the distribution, which is the density 
factor. Since consumers will be using services at different times, a greater quantity of 
service can be given with a certain capacity, which is the diversity factor. All three bases 
favor the single operator, but such single operator as so employed is not the abhorred 
monopoly power to exploit the public. 


IV. PuBLic CONVENIENCE AND NECESSITY DOCTRINE 


An excellent method of handling regulation is afforded by the certificate of public 
convenience and necessity. This is a license or permit granted generally by a commission 
to service the public for stated purposes after the commission decides the public con- 
venience would be served best by its addition.1® This discretionary power of the com- 
mission to grant or withhold certificates from public utility companies is broader than 
its power to govern rates and services of such companies.!9 The state may condition the 
exercise of a franchise granted by a municipality on the obtaining of a certificate of 
public convenience and necessity from the public service commission.29 This method of 
supervision permits an appraisal of the whole operation for what properties are used and 
useful in the public service and allows the admission of beneficial competition. 

This doctrine of public convenience and necessity is a relative or elastic theory rather 
than an abstract or absolute rule. It necessitates a consideration of facts of each case and 
the weighing of the benefit of one against the loss or inconvenience to another.?! The 
certificate system is an effective means of carrying out the regulation, which avoids the 
monopoly evil. The real spirit of the policy is to express the regualtory discretion through 
the commission so as to protect the public and not the public utility which is perform- 
ing the service.22 Some use of the indeterminate permit promotes the disciplinary ob- 
jective of competition. 

V. THE PUBLIC UTILITY COMMISSION 


The backbone of the regulated system is the public utilities commission. Consumers 
must rely in large measure on the wisdom, vigilance, and the power of regulatory com- 
missions. It is important that the commissions utilize every weapon in their regulatory 
arsenals to improve the service to the consumers. But this causes no jeopardy to the 





18. Railroad Comm. of Texas v. S.W. Grevhound Lines, 128 Tex. 560, 99 S.W. 2d 263 (1936). 
Gas and Elect. Co. v. Public Serv. Comm., 122 Kan. 462,, 261 P. 392 (19293. 
Shartel v. Mo. Util. Co., 331 Mo. 537, 53 S.W. d 394 (1932). 

. Ill. Commerce , 397 Ill. 323, 74 NE 2d 545 (1947). 
Elect. Co. v. Atkinson, 275 Mo. 325, 204 8.W. 897 (1918). 
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utility as it has a continuing right to a reasonable return upon the property used and use- 
ful in the public service. 

A commission can function best only if full discretionary power is entrusted to it, and 
it is not hampered by narrow judicial constructions. Of course, the legislative policy and 
limits of authority must be contained in the constituent statutes. Judicial review then will 
assure that the control exercised is contained within the legislative grant of authority. 

The power of commissions appears to be reaching the level where they can operate 
satisfactorily, leaving behind many scars of mistrust of their expertness. Today a utility 
can be forced by a commission to operate part of its service at a loss, if the whole utility 
operates at a profit.23 Of course, the fact that one part does lose and the rest operates 
profitably does not determine the duty to perform, rather it is a question of reasonable 
and adequate and continuous service for the public. 

A commission can force a utility to maintain an unprofitable part when the rest 
operates at a loss or surrender its franchise.24 However, it cannot, in the absence of con- 
tract, be compelled to continue to operate its system at a loss. 

Under the commission system, there are two types of duty connected with a protected 
franchise. They are the absolute duty, where expense to it is not considered, and the 
relative duty, where expense and relative benefit are weighed. 

When a franchise holder needs to be forced into action by a commission in order to 
gain reasonable rates, adequate and continuous service, the commission has the power to 
obtain injunctions to force its findings, if reasonable, or may allow competition to gain 
the services needed. 


VI. Pusiic Utitiry HOLDING COMPANY ACT 


Perhaps one of the best acts promoting wider utility holdings and avoiding a monopoly 
of monopolies was the Public Utility Holding Company Act of 1935.25 This act regu- 
lates ownership of securities by holding companies owning subsidiaries engaged in inter- 
state commerce. This act does not exceed congressional power to regulate interstate 
commerce.2© Nor does it apply to those not in interstate commerce.” 

This act also regulates the financial structure of public utility holding companies, which 
is done to protect the public, investors, and consumers from the economic effect of com- 
plex, unwieldy, and dishonest organization of public utilities, and particularly from the 
effect of false, misleading, and irresponsible security advertising.?® 


VII. CONCLUSION 


In conclusion, it seems ostensible that competition in the public utility area is a rela- 
tive thing. Fear of competition appears in the national utility area between railroads and 
truck lines and between the airlines themselves. And the lack of free competition has 
the condonation of the Interstate Commerce Commission and the Civil Aeronautics 
Board. 

In the local utility area, competition is not so much of a problem, since there is little 
present opposition to regulated monopolies. The utilities are interested in whether the 





23. Single Cte Bae Se v. N. Carolina Corp. Comm., 206 US 1 (1906). 
24. ith Light and Traction v. Bourland, 2: 7 US 330 (1924). 
25. 49 Seat. Sni38. 15 U.S.C. Je 
American Co. v. S.E.C., 327 US 686 (1 ar 
27. Burco, Inc. v. Whitworth, 81 F. 2d 721 e anes ), cert, denied, 297 US 724 (1936). 
28. fe Gentiaced wnt Gouden Chop 508 (ard Cir. 1951). 
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commission will compel them to serve the new surburbs and provide new and more mod- 
ern equipment and service. 

The consumers generally, in both the national and local utility areas, are interested in 
reasonable rates, and adequate and continuous service, and not so much in how these 
ends are achieved. The present commission system of regulation gives a result which 
protects and serves the public as well as assuring the utility a reasonable return. The 
lack or presence of competition in the public utility area is not as important as gaining 
for the public the necessary, convenient, and continuous service. 


CASE NOTE 


ATTORNEY AND CLIENT—ADMISSION TO PRACTICE— 
DETERMINATION OF RIGHT TO ADMISSION 


After advising Rudolph Schware that he might take the bar examination, the Board 
of Bar Examiners denied his application when he appeared for testing. The Supreme 
Court of New Mexico postulated that the applicant bears the burden of proving his good 
moral character, which is more than absence of bad character. The court held that 
Schware failed to prove his good moral character and affirmed the denial as a matter 
of original jurisdiction. Schware v. Board of Bar Examiners, 291 P. 2d 607 (N.M. 1955). 


In 1944, Schware wrote a letter praising the Fair Employment Practice Commission's 
role in improving employment conditions for Negroes; and he denounced white su- 
premacy as “a tool of the Southern bourbons to continue in power.” He stated, “Jim 
Crow is on a par with anti-Semitism, anti-Catholicism, anti-communism,” all these antis 
being “dangerous and stupid mistakes.” Schware v. Board of Bar Examiners, supra at 616. 
This letter is chronologically the last evidence of Schware’s failure to break with his Com- 
munist tendencies, as presented in the majority opinion. 

Justice Kiker, dissenting, discounts the letter as an overseas-bound soldier’s flourish 
to impress his recent bride. Justice Kiker also quotes at length from the record to de- 
lineate Schware’s warm denials of Communist inclinations. 

Almost inevitable is comparison of the principal case and the disbarment case of 
Sheiner v. State, 82 So. 2d 657 (Fla. 1955). It involved a wartime federal employee. 
Sheiner had pleaded the fifth amendment as to his alleged, former subversive connec- 
tions. The Florida — Court viewed disbarment solely because of invoking the 
fifth amendment as a denial of due process. 


Immediately, the problem arises as to the difference in a disbarment and admission 
case. The principal case places the burden on an applicant to show good character while 
suggesting that the accuser would bear the burden in a proceeding to disbar. Schware 
v. Board of Bar Examiners, supra, at 609. Kansas a that it takes more than a mere 
preponderance of evidence to disbar. In Re Cox, 164 Kan. 160, 188 P. 2d 652 (1948). 
But the Kansas court has said, “An attorney is admitted upon a satisfactory showing of 

character and fitness. . . He is afterward required to maintain the seme ethical 
standard. . .” In Re Smith, 73 Kan. 743, 754, 85 Pac. 584, 588 (1906). (Italics added. ) 


Though perhaps not discordant, it seems that the Schware case etches the admission- 
disbarment distinction too sharply to be harmonious with In Re Smith. The California 
court concedes that refusal to admit may ensue where disbarment would not. But upon 
facts not presenting a “flagrant offense,” the California court dismissed the distinction 
as having little applicability. In Re Stepsay, 15 Cal. 2d 71, 98 P. 2d 489 (1940). For 
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the purposes of this note one may look to the norms as indicative of judicial criteria, 
remembering that the quantum of proof required may vary. 

The courts appreciate renunciation and condemnation of wrongdoing on the part of 
one accused of unfitness. The Florida court suspended for two years an attorney in- 
volved in grand larceny. The court noted his strong revulsion against his former conduct 
as a mitigating factor. Conversely, McGhee, J., for the New Mexico court, expressed 
irritation over Schware’s persistence in justifying his use of aliases and his rationalizing 
his record of arrests. Schware v. Board of Bar Examiners, supra, at 617. 

However, one Evers was denied the privilege of permanently resigning from the bar 
and was disbarred outright. In Re Evers, 41 Wash. 2d 942, 247 P. 2d 890 (1952). The 
dissent there remarks that Evers was advanced in years, overcome with remorse, willing 
to pay, and, in that resolve, guaranteed the support of his many and highly respectable 
friends. The court’s tenacity in pursuing such an offender may be termed judicial acti- 
vism. It compares with Judge Giblin’s thesis that the bar must entertain no complacency 
in searching out Communists since all kinds of organizations may harbor them. State v. 
Sheiner, 6 Fla. Supp. 127, 130-31 (Fla. Sup. 1955). 


Justice Kiker apparently contended that the activism in the Schware case was im- 
proper since it subjected private rights of expression and association to contumely. But 
the majority believed that Schware’s background posed a state of affairs meriting unfavor- 
able judicial action. 

The absence of these factors in the Sheiner case, as finally decided by the Florida Su- 
reme Court, may distinguish it from the Schware case as definitely as the fact that the 
ormer was a disbarment case. Schware, in his early history, was a transient laborer, in- 

different to pride in his family and his own name. One might have described him as 
a labor agitator. And he participated in tumultous gatherings. The Supreme Court has 
justified ex parte action of disbarment on the part of the court for such participation. 
The gathering in that case was a lynching in the South. In Re Wall, 107 US. 265 (1882). 


Some question may arise as to whether the right to practice is strictly a matter of 
grace. Lambdin had, amongst other vagaries of legal estics, falsely advised a client as 
to the progress of litigation. The Florida Supreme Court disbarred him. Lambdin v. State, 
150 Fla. 814, 9 So. 2d 192 (1942). The Sheiner opinions both reaffirmed the doctrine 
that the office of attorney is strictly by the grace of the court. 


The United States Supreme Court has reflected more sympathy for the right to prac- 
tice. Sacher figured prominently in disruptive tactics which defense attorneys systemat- 
ically practiced against Judge Medina. The action was for conviction of certain Com- 
munist reg leaders under the Smith Act. In dismissing contempt citations, the court 
pressed the fact that petitioner's previous conduct had been blameless. In Re Sacher, 347 
US. 388 (1954). Upon qualifying, the office of attorney devolves as a matter of right 
in the federal system, any question of the grace of the court aside, apparently. Ex Parte 
ge 71 a (4 Wall.) 333, 370 (1886). See also, In Re Cooper's Application, 22 
N.Y. 67 (1860). 


Tillinghast v. Conkling, (U.S. Unrep. 1829) may reconcile the Lambdin and Garland 
rules. It declared, “. . . that it rests exclusively with the court to determine who is 
ualified to become one of its officers. . .; but it is the duty of the court to regulate 
Tene matter] by a sound and just judicial discretion.” Quoted in Ex Parte Secombe, 60 
US. (19 How.) 9 (1857). 


State constitutions may make no provisions as to admissions to the bar. Courts invoke 
separation of powers sections to determine the exclusive judicial power to lay down 
standards. See In Re Bledsoe, 186 Okla. 264, 97 P. 2d 556 (1939), citing Massachusetts 
and Nebraska cases. The judicial power to control admissions follows, as one court puts 
it, because, “Each department, in our beautiful system of government, has its own ap- 
propriate spheres. . .” In Re Splane, 123 Pa. 527, 16 Atl. 481 (1889). Kansas holds 
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that only a judicial desire for harmony impels courts to acquiesce in legislative fixing of 
pasa The power is inherently and exclusively the court's. Hanson v. Grattan, 84 
Kan. 843, 115 Pac. 646 (1911). New York allows legislative control for historical rea- 
sons. In England, the Inns, and in colonial New York, the Governor, appointed attorneys. 
In Re Cooper’s Application, supra at 90 (1860). 


Legislative redress for Schware, then, seems unlikely. When might the court regard 
his penance as sufficient? Justice Kiker doubts that the court does more than put 
Schware to hoping for a change of fortune. Justice Kiker refers particularly to the denial 
of the application at the “late time” of Schware’s 41 years. 


Formal precedent can scarcely exist in disbarment and denial cases. One Rosenberg de- 
frauded a client, embezzled money, and finally ended up in bankruptcy. After sixteen 
years of disbarment, the court denied reinstatement in 1950, affirming the divided rec- 
ommendation of a bar committee. Friends, professionals, and clergymen, as in Schware’s 
case, testified to the reality of Rosenberg’s “reform.” In Re Rosenberg, 313 Ky. 236, 230 
S.W. 2d 434 (1950). Five years later, after twenty-one years, the court affirmed a 
recommendation for reinstatement. The only forceful reason the court gave for its 
change of heart was the fairness of the new bar committee determination in view of 
petitioner's age (57). In Re Rosenberg, 285 S.W. 2d 572 (Ky. 1955). 


If the judiciary inherently may treat of morality and good character in bar applications, 
one may wonder at the relevance of bar committee recommendations or public opinion 
concerning the offender. The Supreme Court of New Mexico stood on its original jur- 
isdiction. But the Supreme Court of California has illustrated a disposition to rely on 
the bar committee reports and to merely assure itself that the findings were sustained 
by the evidence. Egan v. State Bar of California, 294 P. 2d 949 (Calif. 1956). Surely 
this is an abdication of the power to deal fully with petitioner's character, even though 
the court may have reserved more completely for itself the narrow question of the ap- 
propriateness of the discipline to the findings. 


The Kansas doctrine of independent, judicial examination contrasts with the New 
Mexico and California views in the vigor of its exposition, the decisiveness of its spirit. 
The Kansas authority declares that no committee may try charges and that the court may 
in no way delegate its authority. In Re Smith, supra, at 754. But one should read that 
with Hanson v. Grattan, supra. (Schware applied for a personal hearing and record be- 
fore the New Mexico court. He withdrew his motion and failed to renew it appro- 
ptiately. Therefore, on re-hearing, his motion for a further record, before the court 
itself, was rejected. ) 


Though Schware may not be foreclosed by the terms of the instant decision, the lack 
of guideposts in precedent or in the opinion renders the privilege of re-application so 
evanescent as to be a nullity. These cases are crucial to the individual. Nominally sui 
generis, they are, nonetheless, “highly criminal” in nature. In Re Eaton, 4 N.D. 514, 62 
N.W. 597 (1895). Although the basic decision be correct, such proceedings should 
entail less suspensive results. 


Oris THEODORE SCHWEITER. 
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WAGES UNDER WORKMEN'S COMPENSATION 


By W. L. PARKER, JR., 2L 


The question of wages under Workmen’s Compensation has been before the Supreme 
Court of Kansas infrequently. However, when it is noted that the basis for compensating 
an employee, coming under the Workmen’s Compensation Act, is 60 per cent of the aver- 
age weekly wage for both temporary total disability and scheduled injuries, and 60 per 
cent of the average weekly wage times the percentage of permanent partial disability, it 
is easy to see why the question of wages has been the source of some difficulty for at- 
torneys in Workmen’s Compensation cases. The purpose of this article is to aid in 
understanding rules for compensation as set forth in the Workmen’s Compensation Com- 
missioner’s recent book, “Workmen’s Compensation Law together with Procedure and 
Rules and Theory of Workmen’s Compensation, (1955).” 
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The statute governing the question of wages is G.S. 1955 Supp., 44-511 which reads in 

pertinent part as follows: 5 

(1) “Whenever in this act the term ‘wages’ is used it shall be construed ¢o mean 

the money rate at which the service rendered is recompensed under the contract of 

hiring in force at the time of the accident, and shall not include gratuities received 
from the employer or others. . .” (Italics added) 

It would appear that the first decisive case appealed to the Supreme Court since 1941 
is Kelly v. Lassen Hotel, 161 Kan. 444, (1946). In this case, as in those subsequent, the 
court has followed its prior decisions and liberally construed the Workmen’s Compensa- 
tion Act for the benefit of the injured workman, (Gillespie v. Martin, 148 Kan. 440; 
Mendel v. Fort Scott Hydraulic Cement Co., 147 Kan. 719; Hilyard v. Lohmann-Johnson 
Drilling Co., 168 Kan. 177; Forcade v. List & Clark Construction Co., 172 Kan. 119). 
In the Kelly case (supra), the Court at page 447 said, “It will suffice to say that the sec- 
tion provides for reducing the earnings to an annual basis regardless of whether the 
employee worked all or only part of the year. It provides that ‘the weekly wage shall be 
found by multiplying the daily wage by five, or if the employee worked a greater pro- 
portion of the week regularly, then by five and one-half, six, six and one-half, or seven, 
according to the customary number of working days constituting an ordinary week in 
the character of work involved,’ and that five days shall constitute a minimum week. 
Having thus determined the weekly wage, the yearly wage is to be found by multiplying 
the weekly wage by fifty-two. In case the rate of wages of the employee is fixed by the 
hour, ‘the daily wage shall be found by multiplying the hourly rate by the customary 
number of working hours constituting an ordinary day in the character of work involved.’ 

“It is thus clear. . ., the amount of the award is not determined on the basis of the 
actual earnings . . . To illustrate, if an employee had earnings of $40 a week for only 
one week in each of the two years preceding . . ., the average annual earnings for the 
purpose of computing the award would be the same as though he had been employed for 
fifty-two weeks in each of the two years at $40 a week. . . In other words, . . . (he) 
established a percentage relationship between contributions and earnings by setting actual 
contributions over against theoretical earnings, . . .” 


Since the aforesaid case was published, it would appear that two additional cases have 
been decided by the Supreme Court as of this writing. One of these is Borchardt v. City 
of Leawood, 178 Kan. 705 (1955); the other is Leslie v. Reynolds, 179 Kan. 422 (1956). 
In the former case, a man acting as a volunteer policeman reecived as compensation $3.00 
for every evening he worked; the average hours being from 7:00 p.m. until 10:00 p.m. 
However, the claimant was expected to work without compensation during other periods 
in the day time. The court held that this gave the claimant a salary of $15.00 a week and 
did not construe the claimant’s compensation as $1.00 per hour. The claimant's conten- 
tion was made in accordance with Rule 51-11-1 taken from the Workmen's Compensa- 
tion Commissioner Rules (supra), which provides in part as follows: 

“The wages of a part-time employee for the purpose of computing the compensa- 
tion payment are to be computed the same as those of a full-time employee in the 
same or similar work.” 


This meant, according to the plaintiff that he should have been paid the same compen- 
sation as a full-time policeman receiving the same injury would have been paid. In‘de- 
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nying this sought for result, the court points out the first important ruling as stated by 
the Workmen’s Compensation Commissioner. That is, that the first step in determining 
what an injured workman’s wages will be to determine whether or not there is an ex- 
press contract; if there is a contract, it is controlling regardless of any other rule, Work- 
man v. Kansas City Bridge Company, 144 Kan. 139, (1936). 


The last case to reach the Supreme Court, Leslie v. Reynolds, (supra), in an opinion 
written by Mr. Justice Fatzer, reached a result even more liberal in favor of an injured 
workman: 

“The term ‘money rates’ means all items of compensation agreed upon by an 
— and an employee in a contract of hiring which are measurable in money 
and are recompense under the contract of hiring in force at the time of the acci- 

dent, whether in the form of money paid or as a real and definite economic gain to 
the employee, except when such contract of hiring includes ‘board and lodging’ and 
the money rate of such advantages is not fixed at the time of hiring. . . We will 
now discuss the items of automobile use, foodstuff, house rent, (and bonus). . . 
Pursuant to the agreement, they were used and consumed by appellees, but their 
value in money was not fixed by the contract of hiring. Although the value of these 
items was not money in the bank, it represents a real and definite economic gain 
to appellees and was recompense under the contract of hiring in force at the time 
of the accident. . . . We conclude the legislature used the term ‘money rate’ ac- 
cording to context and the approved usage of the word ‘money’ in its comprehensive 
sense as a measure of value, rather than in its specific sense to mean only money 
which is coined and stamped by public authority. That the term is not limited to 
‘cash wages’ or words of similar import is clear. Had it been so intended the legis- 
lature would have expressly so declared. It was not error, therefore, to receive evi- 
dence of their money rate.” 

Apparently, the reason for the exception is, that G.S. 1955 Supp., 44-511, [ (1) pro- 
vides such board and lodging is evaluated at $25.00 per week when not otherwise pro- 


vided for by contract. 


In following these decisions, the Kansas Workmen’s Compensation Commissioner, 
in the case: of Wilbeck v. Grainbelt Transportation, Case No. 22,556, (1956) now ap- 
pealed and docketed in the District Court of Johnson County, stated that a truck driver, 
who as part of his compensation also rented his truck as part of his services, is entitled 
to the combined benefit when injured while in the course of employment. An analogy 
could be drawn between this case and the carpenter, who when hired would be valueless 
without his tools if the employer did not have any tools. On the basis of the foregoing 
cases, it would appear that the Supreme Court of Kansas has either adopted or liberalized 
the rules of the Workmen’s Compensation Commissioner, which of course stand as the 
law unless overruled. It would appear that the Supreme Court of Kansas has to a great 
degree gone along with the landmark case of Moore v. State, 156 S.W. 806, (N. Car. 
1931), wherein the court said: “It would be unjust and impractical to pay compensa- 
tion on a figure which does not fairly reflect that due the claimant considering all the 
facts and circumstances. After all is through, we still have the duty as established by 
statute to liberally construe this act.” 

. On the basis of the Workman's Compensation Commissioner’s Rules and the above 
stated cases, the following would appear to be the proper procedure in determining what 
an injured workman's wages should be for the purposes of compensation. 
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1. Determine if an actual contract of employment existed. If so, it would not be nec- 
essary to look further because, as stated above, an express contract takes precedence. 
It should be noted that the commissioner and the courts always try, where possible, to 
find an express contract. Caution should be exercised to ascertain whether or not the 
contract, expressly or impliedly has provisions for overtime and its rate, etc. 


2. Where it is impossible to find an express contract, the procedure set forth in the 
Workmen's Compensation Commissioner's book and the Kelly case (supra), above pro- 
vide the Criteria for determining wages. Thus, if a man were not steadily employed and 
did not have an express contract but had been told only to go to work by a hiring officer, 
his wages would be determined by finding: 


(a) The average daily wage, including overtime, 
(b) Multiply it by the average number of days worked, 
(c) Evaluate (where monetarily possible) the fringe benefits. 


3. For an injured party who has worked only part-time, such as students often do 
while attending trade schools, it would be proper to determine the injured workman's 
wages in the manner advocated by the claimant in the Borchardt Case (supra), wherein, 
the Commissioner's Rule 51-11-1 (supra), states, “the wages of a part-time employee for 
the purpose of computing the compensation payment, are to be computed the same as 
those of a full-time employee in the same or similar work.” Thus, if the part-time em- 
ployee were working as a welder and doing a welder’s job, his wages for the purpose 
of compensation would be the same as the average full-time welder in that area. 





EXPERIENCED Kansas attorney now Gov't attorney, Wash., D. C., interested as- 
sociating with established Kansas law firm. Md, 30, AB, LLB (KU ’50), 5 yrs. gen’l | 
pract. in Ks., 1 yr. exp. legal work re real estate loans. Will specialize (esp. real estate 
law). Excell. refs. Resume on request. Address: Box 4, The Bar Journal, Third 
Floor, Statehouse, Topeka, Kansas. 
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Claude Chalfant talked to the W.B.A. as 
of April 17, at a regular meeting, on the 
need to take the election and selection of 
judges out of politics. From what I heard, 
Claude made a stirring appeal. 

Julian Ralston is looking for a lawyer, 
one just coming down, who wants to prac- 
tice in Wichita. See him, anyone interested 
at any time. 

John T. Whealen, after a year in the 
Claim Department of the Travelers Insur- 
ance Company, has moved to 3406 N. 
Abingdon, , Arlington 7, Virginia, and is 
currently with the General Law Branch, 
Office of the Chief Signal Officer, Depart- 
ment of the Army, in the Pentagon, Wash- 
ington, D. C. 

Warren Ralston is a newcomer to El 
Dorado. He at the moment is with Bob 
King as Assistant County Attorney, with 
offices in the courthouse. 

Gus Kramer came up to Wichita one 
day recently and spent the day with Dale 
Stucky of the Fleeson office. Gus said Hu- 
goton was humming since Langdon Morgan 
had announced for the supreme court. It 
seems, according to Gus, nothing of quite 
as much import has happened in Hugoton 
since they built the new courthouse. Lang- 
don hopes to put on a campaign during 
the summer. 

Vern Weber was a Wichita visitor the 
day of April 20. Vern came down from 


LaCrosse. He said the need for rain was 
urgent in the vicinity. 

Any lawyer having, and wanting to dis- 
pose of, old Kansas Session Laws (includ- 
ing Territorial Laws), General and Re- 
vised Statute Books of Kansas (including 
the 1931 and 1933 Supplements), and 
Kansas Supreme Court Reports should send 
a list of same (stating the year) to St. Louis 
University, St. Louis, Missouri. That Uni- 
versity would also like to acquire all edi- 
tions (1886 through 1931) of the Annual 
Meetings and Proceedings of the Bar As- 
sociation of the State of Kansas. 

Vern Williams is going back with the 
Coleman Company, after a lapse of a year 
or so. Vern had announced for county at- 
torney, then withdrew in favor of the Cole- 
man connection. 

Charlie Anderson and Don Clark have 
formed a new firm at Wichita, Anderson 
and Clark, it is styled—Charlie coming 
down out of the county attorney's office to 
take over as city attorney in the traffic 
court. The gece left vacant in the county 
attorney's office is being filled by Owen 
Ballinger. In this same connection, Ted 
Hill resigned as traffic court city attorney 
to devote his time to the practice. 

Lea Cushenbery, not to be outdone, is 
busy too with his way of campaigning. 
Cush has written a good many letters to 
his friends, and I understand is planning 
on something very strenuous as the primary 
gets closer. Take Iral with you, Cush. She 
can get votes—might help you consider- 
ably. 

Paul Wilson told me in Emporia, at the 
Mid-Kansas Bar Meet, he took all the can- 
didates at face value, and he was not to be 
found wanting when the votes were cast. 
Paul, I think, plans on quite an active cam- 
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ign, but he has been pretty busy with 
office duties. So far, ang looks like an 
interesting race for all concerned—one the 
Bar will watch closely. 

Murray Hardesty has up an of- 
fice in the New England Building for the 
general tax practice, including some ac- 
countant ok along with his father, who 
also handles tax matters. Murray has a nice 
little office arrangement. 

Some of the boys who hope to get in the 
Bank of Topeka when the government of- 
fice moves out may be delayed. I understand 
this could well be held over until fall. The 

vernment office has the whole eleventh 

oor at the moment. 

Mel Quinlan goes to St. Louis with John 
Mohler about June 1, leaving Topeka and 
John Dean’s office about that time. 

Selby Soward, so the Topeka Capital 
says, is going back to Goodland to enter 
into a partnership with Max Jones. West- 
ern Kansas holds a spell for those who 
like it. 

Jack Bond of El Dorado and I had din- 
ner together one night at El Dorado. It was 
good to visit with Jack. 

George Powers and Marlin Brown were 
together in Judge Art Mellott’s court on a 
cattle case in Topeka about the middle of 
April. We spent the evening together at 
the Jayhawk. A good time was had by all 
three of us. George Powers got a liberal 
education from Marlin on cattle. They both 
gave me an education on how to raise chil- 
dren—Marlin being a new father. 

Dick Wells came down to Topeka one 
day about April 18 from Manhattan on 
business. I asked him to meet me for lunch. 
We got crossed up—I couldn't find him at 
noon. 

Jeff Robertson says he is happier than 
ever before in his life—he doesn’t know 
why he didn’t get into the practice and his 
own office sooner. 

Doug Gleason came to Topeka on his 
weekly jaunt from Ottawa. He looked as 
though he was full of business. 

Bob Berkley and Larry Bengtson were 
Topeka visitors in April, coming in from 
Salina. I got to see them for only a minute. 

Walt Chaney of Topeka told me he 
understood Lawrence Richardson had gone 
to Texas—Dallas, I think he said, “for 
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” T hadn't seen him around. I won- 
dered what had happened to him. 

Fred Carman went back to Washington 
on Topeka city business the week of April 
16. Newt Vickers. is running for probate 
judge of Shawnee county. Keeps Wayne 
Pecaice running between the two senior 
pense to kéep up with the office, the 
irm being Carman, Vickers and Probasco. 

Chet Stevens died the night I was in 
Independence—May 23. Chet had been 
around a long while—was one of the orig- 
inal old d of Montgomery. Claude 
Bryant Charlie Sloop are still up and 
going, both retired and no longer coming 
to the office. Cy Lamb and Dallas Knapp 
are the two obieess at Coffeyvi ‘ 
too, went through the boom days when oil 
was new and money scarce, but law busi- 
ness was brisk and trials were an everyday 
occurrence all year around. 

Al Grauerholz has a new ground floor 
location over in the Dale Hotel at Coffey- 
ville. 

Morris Hildreth was away over a week- 
end on vacation, having left Coffeyville to 
be gone over Decoration Day. 

Joe Levy took out for a couple of days 
on business, leaving Coffeyville to get along 
as best it could in his absence. 

Aubrey Neale of Coffeyville is makin 
a trip to Columbia to see a daughter poe 
uate from Stevens College. He, too, is tak- 
ing a week over Decoration Day. 

Walt McVey has resigned as city judge 
to devote his time al efforts to being 
elected to the state senate. Reuben Weath- 
erford was appointed city judge in Walt’s 
place. 

Clem Hall of remy died told me about 
a trip he and his family are planning 
shoocah New England about June 10, to be 
gone a month—his first experience with 
the “Easterner”—I know he will enjoy it. 

Joe Balch and Bob Briley are in the new 
cooperative floor location—an “L” 
shaped affair with parking, modern, up-to- 
date utilities, and paneled offices. It is a 
nice looking building—from both the in- 
side and out. 

Marion P. Mathews of Winfield has 
filed for another term in the House, and 
brother Bob has again indicated his inten- 
tion of seeking the county attorney post for 
Cowley county. George Sybrant has re- 
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signed as the Arkansas City assistant county 
attorney. Succeeding him is Ted Templar, 
the illustrious son of another Templar 
named George, of the same address. 

Earl Wright had a couple of days in the 
hospital at Arkansas City, but Earl, being 
accustomed to the unusual, is again going 
strong and back to work. 

Frank Theis was trying to sell tickets 
over the phone to a dinner for $28 a plate. 
I thought to myself, “I am glad I sell law 


Shed Janicke is going to England on the 
AB.A. tour—England and points east. I 
know this will be recorded in the archives 
as an achievement worthy of all that can be 
said. I agreed with Johnnie Herlocker, the 
working partner, I would rather float the 
White River in Arkansas. I know how to 

down there—in Ea, I'd be lost. 

Gus Roberts of Winfield has a daughter 
taking the Bar in June. I hope she passes 
and comes home. I don’t know the young 
lady yet. 1 do know a new face in there 
will put a new light on the whole situation, 
and give Gus time to instruct his income 
tax man on how to save him money. 

Dick Rock of Arkansas City was in Kan- 
sas City for the week—the fellow must 
have heard I had a new book and was look- 
ing for him. 

I have a nel of spots for young 
lawyers—somebody in school getting out in 
June might see me. 

Jerry Caldwell of Sedan has moved across 
the street to a newly-redone office building. 
The town is the same—Jerry just trans- 
ferred to another side of the street. 

Joe Rolston of Oklahoma City, Drew 
Hartnett and Howard En both of 
Salina, and myself, with the aid of Carl 
Smith, a resident, policed the Lassen Hotel 
lobby one night recently. Joe was up on a 
corporation hearing, Drew and Howard on 
opposite sides of a case in Buzz Hill's court, 
me there by accident, and Carl there by de- 
sign. But we did get the job done. 

A good many of my better social friends 
have all expressed a deep regret at my miss- 
ing the Bar. Assuredly, this was a very dis- 
tinct loss, but having heeded the signs, and 
relying on my ever-ready friend in need, 
George Melvin, we descended on the Flor- 
ida Bar in a four-day session at the Holly- 
wood Beach Hotel at Hollywood, Florida. 
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There we found a Coop salesman spread 
out in a $64 suite, with all the usual Coop 
hospitality. George and I did just as well 
there as we would have at the Town House. 
A very different crowd—friendly and gra- 
cious. One advantage in our favor, no one 
knew George, and he let his hair down in 
no uncertain fashion. We had been fishing 
for a week on the Island of Bimini in the 
Bahamas, and did we get fish—all sorts, 
sizes, colors, and nationalities—from one 
pound to 700. I should not tell this on 
George—he would get more fun telling it 
on himself. They went shark and Monterey 
hunting. They stalk these monsters with 
an out-board motor and gig them. George 
took his movie camera along to get some 
choice shots. The boy in the boat gigged 
a shark—big one. The shark, being anti- 
social, struck back, and hit the boat eight 
inches from where George sat. Had George 
been eight inches lower, he would have 
picked shark's teeth out of himself rather 
than the transom of the boat. I noticed he 
lost all desire for the sport after that. Such 
an experience is only one of the many. This, 
after a week of it, is what caused George to 
“relax” at the Bar Meeting, and, I say, well 
earned and deserved. 

Claude Depew was accidentally killed in 
an auto crack-up with a farmer in a truck, 
at an intersection in Marion county, Tues- 
day, May 15. Claude, coming to Wichita, 
met head on, so it is sup No witness 
—both parties killed. How it happened will 
always be a mystery. It was a great shock 
to his many friends over the country, as 
well as a distinct loss to the W.B.A. Claude 
was a wonderful guy. 

Willard Haynes was in Washington the 
week of the 21st of May. Willard went 
back to attend the American Law Institute 
meeting, and also to attend a conference of 
state Bar presidents, called to Washi 
by Attorney General Brownell to 
the reconciliation of state and federal prac- 
tice rules. 

Tom Sewell has been in the offices with 
Miss McGurnaghan and Les Goodell for 
the past couple of months. This slipped the 
previous edition. All this at Topeka. 

Carl and Jamie Chase of Eureka a 
month back east—Boston. Carl ad 
one of Roger Babson’s corporations on the 
advantages of the West. Just got home, 
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when a group of the Utopia students, under 
Carl’s gracious guidance, spent a week-end 
in Kansas City, including the A’s-Yankee’s 
game. 

Greenwood county has just dumped over 
the old courthouse that has stood the on- 
slaught of the elements and the passing of 
time since 1870—a new courthouse will 
adorn the square in the next year. 


Judge George Reynolds was at the den- 
tist the morning I tried to find his tem- 
porary office in Eureka. Pat Pedroja was 
in Hamilton on business. Ken Rockhill had 
departed for a week or more—sign on his 
door said “back Wednesday”—he didn’t say 
which Wednesday. 

The K.A-P.A. meet in Wichita Friday, 
May 25, for their annual get-together. The 
big guns will be in attendance from out of 
state—the press notice said Belli from 
Frisco, Bishop from Oklahoma, and Joe 
Gardner from Monett, Missouri. I didn’t 
see where Herk Morris was mentioned, but 
I do know he will be there. 

Karl Masoner from Cottonwood Falls 
was a Topeka visitor the week of May 21. 
I saw Karl in the statehouse. Bob Price 
came along at that same time. It was good 
to see Bob, as well as Karl. 

I met Judge Bill Smith in the Jayhawk 
one ing recently. It doesn’t seem to 
make any diffeernce how often you see Bill, 
you learn something every time you meet 


Tom Forbes of Eureka told me today, 
May 22, that he had a letter from Bill Nor- 
ris of Salina stating Bill's invitation from 
some of the Bar members he met in Kansas 
City during the convention to get into the 
supreme court race—for the open job. He 
did not state his intentions. 

Pat Healy has filed for the Republican 
nomination for county attorney of Sedg- 
wick county. Pat so far is the only one to 
file on the Republican ticket. Looks now 
as if he and Warner Moore may battle it 
out in the general election. 

Jim Grey and Don Tinker are both in 
with Dwight Wallace at Wichita. Both 
boys came down out of the February class 
of newly-admitted lawyers. 

Dan Bachmann and Art Johnson left the 
Wallace office to open up on their own, 
under a partnership in the Bitting Build- 
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ing in Wichita, under the name of Bach- 
mann and Johnson. 

Tudor and Clarkson have opened up 
under the firm name as it sppenss at 2121 
Broadway in Wichita. many changes 
usually, in Wichita in the spring. Most 
other places change as of the first of the 

ear. 
‘ Bill Chalfant has gone back to Hutchin- 
son to join his father’s firm—that of Bra- 
nine, Chalfant and Littooy. It seems only a 
few weeks ago that I wrote an article about 
his father going out to join John Beeching. 


‘I think this was in the early 1920's. If Bill 


hurries along, I may get to write about his 
son taking law and joining a firm. I under- 
stand Bill is about ready to marry the girl 
of his choice. 

George Allison is out to recapture lost 
laurels. I understand George has filed for 
district judge. This is a race most of the 
Bar will en with an oe anion er 
iasm, the two boys running being graduates 
of different methods and practices—in fact, 
different temperaments. It will be interest- 
ing to watch. 

Alex Hotchkiss of Lyndon is going to 
Wales. I understand he is taking deposi- 
tions in a partition suit. This should be an 
interesting trip for Alex and Mrs. Alex as 
well. Don’t be gone too long. I understand 
brother Neil has finally gotten up enough 
courage to call on a girl—and I don’t think 
he is fooling. I don’t know why he should 
pick on one so far away from home, but 
anyhow he did. I'll let you know, Alex, if 
it gets serious, and you can then hurry 
home. 

Walter Jones of Emporia came in for the 
Central Kansas Bar meet. First time I have 
seen him since he closed his office. He is 
ranching, he told me, with four old cows 
and as many calves. He looked good, and 
I was glad to see him. 

Emporia had a good meeting of the Cen- 
tral Kansas Bar in April, with upwards of 
100 in attendance. A good many of them 
came in tired, ei and hungry. We got 
them all fed, rested, and otherwise taken 


care of. It was a good meeting. 

I got away from Emporia early, came by 
Topeka on my way home, stopped a min- 
ute to rest, and lo and behold, the Shawnee 
boys were putting on their annual banquet 
in the Colonial Room at the Jayhawk. 
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Everybody was in attendance, from the gov- 
ernor down—or should I say up? The boys 
and the gals had a good party, with Bob 
Russell presiding. I got home at one o'clock. 

Frank Carman has moved to Quinter, 
Kansas, from Norton. He has an overlap 
on Kansas Reports—125 to 176 are dupli- 
cates. Anyone wanting the last 50 volumes 
at $1.50 each, write Frank at Quinter. 

Max Dice and his wife left for a Texas 
vacation the day I was in the office. Max 
had a deal on in Dallas, then they went 
down to the gulf for a week-end of fishing. 
I know they had a nice time. Waddy Shaw 
spent the preceding night with Max and 
Mrs. Max. I spent the next morning. I 
know Texas was never like home. 

Don Concannon is resigning as county 
attorney of Stevens county and going down 
to Langdon Morgan’s office to practice, as 
well as being a candidate for the legisla- 
ture. Berney Nordling has already an- 
nounced for county attorney. Gus Kramer 
says he thinks he can spare Berney out of 
the office for a while. I know he will carry 
the work over to Berney at the courthouse. 

Sammy Riggs and Ronald Kaarbo have 
hitched up in a partnership at Liberal. This 
is the only change I found there the few 
minutes I was there early in April. 

Lou Tickle is a newcomer to Salina, and 
at the moment is officing with Drew Hart- 
nett. He certainly picked a spot to get 
some experience, as well as some learning. 
Drew will give him both. 

Gene Linville and Sam Manker will en- 
joy a new office when they get the job fin- 
ished. The space is much enlarged and 
Sam has some new furniture. Believe it or 
not, Gene says they just got moved in time 
to keep from bursting at the seams. This, 
of course, in Salina. 

Guido Smith of Colby died March 28. 
Guido was the son of Asa Smith, of the 
firm Smith and Smith brothers—one of the 
landmarks of Colby. As far as I can re- 
member, these two brothers went in about 
the time of the railroad. The office looked 
and acted like the trains of the early 1900's. 
The going was usually bad, and didn’t im- 
prove much until after the first war. 

Ben Jones of Lyons died about April 1. 
Ben was the present dean of the Bar, and 
coveted the honor with all the dignity pos- 
sible in a man as small as he was in stature. 
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Ben never found anyone in step—quite the 
contrary, everyone was out of step with 
him, but strange as it may seem, Ben had a 
sense of humor and usually got a laugh out 
of a good many of his own stories. Ben was 
loyal to his friends, and a staunch and un- 
compromising foe of what he deemed 
wrong. Ben had a heart attack, from which 
he never fully recovered. 

Horace Santry of Salina—half of the 
Young-Santry firm—I understand spends a 
good deal of time in Topeka. He was there 
the day I went to see him. I am not check- 
ing up on you, Horace, but I would like to 
see you once in a while. 

John Gernon, district judge at Troy, Hia- 
watha and Seneca—I can’t remember all of 
the counties—died about April 1. John 
didn’t live too long—he was 56 or 57. I 
am sorry to see John go. 

Andy Delaney of Troy takes over the 
judgeship of the counties above, as of April 
10, to finish out the term, and has filed for 
the election on his own. I hope you like it, 
Andy. I can’t figure out why you wanted it, 
but you did. Good luck. 

Jim Paddock is the latest addition to the 
Lawrence Bar. He passed the Bar in Feb- 
ruary. He has set up a nice little one-man 
office, and seems to be ready to do business 
wholly on his own. Other than being am- 
bitious, he has a very lovely little wife, 
whom I met the day I visited him. 

Claude Chalfant is bringing Joe Welch, 
the McCarthy’s army guy, down to talk to 
the state Bar. I don’t know, Chal, what the 
general picture is—but I venture the guess 
McCarthy would draw the biggest crowd. 
Anyhow, they will be glad to hear Mr. 
Welch. 

Raymond Rice I saw beating it up Wal- 
nut Street in Kansas City one morning 
when rain threatened. Raymond had just 
come home from a Mediterranean cruise, as 
well as a couple of weeks in London and 
Paris. He seemed to be ina hurry, with a 
traveling bag under one arm, a rain coat, 
and an umbrella. He was prepared for 
rainy weather, with the genuine continen- 
tal look—and this, it didn’t take long to 
acquire. 

A fellow by the name of Bruce Works 
writes me from 19 Sheppard Corey Moore 
Village, Victorville, California, saying he 
will be separated from the air force in May 
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and is looking for an office connection in 
Kansas. He is a 53 Washburn graduate. 
Someone interested write this applicant. 

Fred Moreau made a speech at the K. U. 
luncheon—the usual luncheon attended by 
the alumni during the Bar meeting. After 
looking the group over, he promised a re- 
newed effort on the part of the faculty, as 
well as himself, to go back and do a better 
job in the way of making lawyers in the 
future. 

C. B. Moy has opened an office in Wich- 
ita for the general practice of law. The 
office is 820 Central Building. I don’t re- 
member, but I think Bob Blase is in that 
suite as well. 

Floyd Shields has resigned as vice-presi- 
dent and general manager of the General 
Expressways, Inc., of Chicago. Floyd is 
opening an office of his own, both in Kan- 
sas City and Chicago, for the private prac- 
tice of trans ion law. I haven't seen 
Floyd for a long time, but I do hear of him 
from time to time. 

Paul Lackie has gone down to join up 
with John O’Brien at Independence. I saw 
them recently. Paul seems to be well satis- 
fied, and very happy with his new location. 

Bob Newton has gone down to Anthony 
—at present officing with Howard Wilcox. 
I don’t know what Howard is doing these 
days. When I saw him in Wichita recently 
he was wearing a cow get-up, and told me 
he had gone into the cattle business. Bob 
Newton, I understand, is holding forth at 
Attica as well several days a w 

A. B. Keller and Paul Wilbert announce 
a new firm in Pittsburg, taking in Ronald 
Palmer in a three-way firm as noted. A. B. 


was in a hotly-contested political race last , 


time I was in Pittsburg. I can’t remember 
for sure, but I think a delegate to the na- 
tional convention was the goal he had in 
mind. I don’t remember that I heard how 
it came out. 

John Wooley is with McClellan, Mich- 
aud and Robbins in the Beacon Building in 
Wichita. This is one of the most recent 
changes in Wichita. 

Doug Gardner died in Wichita some 
time in early May. I didn’t learn of it until 
recently. Doug made a wonderful record as 
a lawyer in Wichita, was of the old school 
—did things that way—and made money. — 
He never married. 
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John Stites graduates in June, both from 
the law school and the Bar exams. John is 
going down with Dick Rogers of Manhat- 
tan about July 1. John is Jack’s oldest son 
—a brother of Russ in Topeka. Makes the 
Stites boys all lawyers. 

Al Poznik has léft Neodesha to take on 
new fields at Great Bend. I have not learned 
whether Al has left the law practice, or 
whether he is continuing. I know Al has a 
brother in the oil well supply business in 
Great Bend. I want to get up to see Al as 
soon as I can. 

April 20 saw the Junior Bar of Wichita 

put on a “stag” for the younger group. I 
wasn’t invited, but I went anyhow. Had a 
good time, thanks to Julian Ralston and 
the Junior Bar. I enjoyed it all. Julian, 
too. 
Jim Williams’ firm in Dodge City has 
enlarged the present office to add another 
suite—they knocked out a partition or two, 
made a library room, and larger all around 
offices. 

Alvin Springer of Manhattan died about 
March 1—one of the older members of the 
Riley county Bar who had practiced nearly 
50 years. 

Hal Harlan of Manhattan has had a bad 
back disturbance of some sort. It seems to 
have dealt Hal a good deal of misery. He 
was better when I saw him at the Central 
Kansas Bar Association meeting at Emporia 
in April. 

Jim Coleman fell down in his apartment, 
tripped on a rug. This laid him low for 
several months—made locomotion slow and 
unsure. Jim borrowed a cane and went on. 
He is better now. 

Bill Ryan of Norton has a new associate, 
George Nellans. I haven't met George yet. 
This month is my time in western Kansas. 
I hope to meet him then. 

Tom Burns is in the firm of Collins, 
Hughes, Martin and Pringle at Wichita. I 
haven’t met Tom yet, either, but I will. 

Joe Glass and Herb Dodd are associated 
with Harry Gillig of Wichita. Hank Ed- 
wards left Harry to go in on his own with 
Duane Hamilton, with offices now in the 
Beacon Building. Harry is still in the Kauf- 
man Building in Wichita. 

Judge George Brown has had a siege in 
the hospital, taking him off the firing line 
for a month or more. I don’t think George 
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had a judge pro tem sit in his court. He is 
back again now, and going strong. 

Bill Wood and Grover Bryan of Liberal 
have now formed a ip under the 
firm name of Wood and Bryan—the an- 
nouncement said for the general practice 
of law. Whether it is general or special, 
I bet Bill can handle it with the utmost 
efficiency. Good luck to the an em 

I spent a pleasant evening not long ago 
with Ed ak Helen Brabets. They have a 
new ranch home out in the new district 
north of Hutchinson. I had a wonderful 
time, with a wonderful host and hostess. 

Roy Jordan of Emporia was a Marion 
visitor not long ago—coming over from 
Emporia on some insurance business. He, 
Wilmer Goering and I had lunch together. 

Camilla Klein has left Wichita to go 
back home, Dodge City. She has an office 
in the Bank Building—I think on the sec- 
ond floor. I didn’t get a chance to visit 
with her my last trip to Dodge. 

Rod Mayall and O. W. Helsel dissolved 
one of the oldest partnerships in Wichita 
recently. O. W. wants to ease off and taper 
down some. Son Bob is getting ready to 
take over, and will shortly. Rod Mayall 
moved next door and took Lew Timmer- 
man in with him as an associate. 

I guessed wrong on the Smith-Shay firm 
in Wichita. I stated Dean Matthew was a 
member of the firm. This appeared in the 
last issue. Dean is not a member of the 
firm. 

Wade Wightman writes from Florida, 
extending an invitation for Kansas lawyers 
to come to see him. His address is 1514 
Lake Howard Drive, Winter Haven, Flor- 
ida. I know Wade would be glad to see 
any and all. 

Bob Pennington has moved into a new 
office in Chanute. He writes me he has 
four offices—all air conditioned, etc. Bob 
thinks he is set up from here on out. I 
know he will like the new offices. 
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Vance Humphrey of Junction City died 
on May 28, at the age of 91. He had been 


a lawyer as long as any other lawyer in 
those The last time I saw him, out- 
side of a little deafness, he was enjoying 
life and still coming to the office every 
day. His passing will be felt by many of 
the older as well as the younger lawyers. 
My regrets to Art. 

Jim Pearson has filed for the state senate 
from Johnson county. Jim leaving the of- 
fice of probate judge. Bill Allen has filed 
for the magistrate court. Joe Davis, present 
magistrate judge, is running for the probate 
court. Judges Ray Carr and Clayt Brenner 


- have no opposition so far on either ticket. 


Ruell Reddoch has moved over to Mis- 
sion into a new office, and Bill Gray, a 
Johnson county resident, who has been in 
the Newhill-Branork office for eight years, 
is going into Ruell’s old office in Overland 
Park. These boys change around fast and 
furious in Johnson county. 

A new firm is announced in Wyandotte 
—Cohen, Schnider, Shamberg, Joyce and 
Ross. Al Ross is at the moment compensa- 
tion commissioner with offices in Topeka. 
I understand he resigns as of June 15 to 
come back home. 


Johnson county had a political rally for 
Jim Putnam at Milburn Country Club, with 
110 lawyers, county officials and local of- 
ficials, as well as a good many from Kansas 
City, in attendance. 


Judge Alfred P. Murrah addressed the 
W.B.A. at the May 29 meeting. Judge 
Howard Kline made another report on the 
“State of the Docket” in the Wichita dis- 
trict courts, and Judge Bill Kandt will make 
a report on his recent trip to Germany at 
the June 26 meeting. Bill went over in the 
interest of the profession. I can’t remem- 
ber just what the mission was. I'll get 
further information and report later. 
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